
UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 
AMERICA FIRST LEGAL 
FOUNDATION, 
611 Pennsylvania Ave., SE #231 
Washington, DC 20003  

  

  
   Plaintiff, 
  

            Civil Action No.: 22-1884 
 

v.    
 
U.S. DEPARTMENT OF COMMERCE, 
1401 Constitution Ave., NW 
Washington, DC 20230 
 

 

   Defendant.  
 

 

 
COMPLAINT 

1. Plaintiff America First Legal Foundation (“AFL”) brings this action 

against Defendant U.S. Department of Commerce (“Commerce”) to compel 

compliance with the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. § 

552(a)(4)(B) and 28 U.S.C. § 1331.  Additionally, it may grant declaratory relief 

pursuant to 28 U.S.C. § 2201, et seq.  

3. Venue is proper in this District pursuant to 5 U.S.C. § 552(a)(4)(B) and 

28 U.S.C. § 1391(e). 
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PARTIES 

4. AFL is a nonprofit organization working to promote the rule of law in 

the United States, prevent executive overreach, ensure due process and equal 

protection for all Americans, and encourage public knowledge and understanding of 

the law and individual rights guaranteed under the United States Constitution and 

the laws of the United States. AFL’s mission includes promoting government 

transparency and accountability by gathering official information, analyzing it, and 

disseminating it through reports, press releases, and/or other media, including social 

media platforms, all to educate the public.  All of the records AFL receives will be 

made publicly available on AFL’s website for citizens, journalists, and scholars to 

review and use. AFL’s principal office is located in the District of Columbia.  

5. Commerce is an agency of the federal government within the meaning 

of 5 U.S.C. § 552(f) and has possession and control of the records AFL seeks. 

BACKGROUND 

6. Transparency is key to a thriving democracy.  Without it, it is impossible 

for citizens to hold Government accountable.   

7. Indeed, the Biden Administration routinely states that it is committed 

to a transparent, open, and ethical government.1  

 
1 FACT SHEET: Biden-Harris Administration Prioritizes Effectiveness, 
Accountability, and Transparency in Bipartisan Infrastructure Law Implementation, 
THE WHITE HOUSE (Apr. 29, 2022), https://tinyurl.com/bdhrccyk; Biden White House 
pledges data, transparency, respect for free press, REUTERS (Jan. 20, 2021), 
https://tinyurl.com/3fzz25mf; Mark Joyella, Biden’s White House Press Secretary 
Promises ‘Trust and Transparency,’ FORBES (Jan. 20, 2021), 
https://tinyurl.com/2p8729wz.  
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8. “Timely disclosure of records is also essential to the core purpose of 

FOIA.” U.S. Dep’t Just., Freedom of Information Act Guidelines (Mar. 15, 2022), 

https://tinyurl.com/2yd463dv.  

9. Yet, questions remain about whether the individuals selected to lead 

various agencies have adequate qualifications, and whether they have conflicts of 

interest that should preclude them from serving in those positions.    

10. To ensure transparency, the Government must be open about the 

backgrounds and qualifications of individuals selected to lead agencies, including 

Commerce.   

11. Importantly, that includes sufficient information to assure citizens that 

those selected to lead various agencies are not influenced by conflicts of interest from 

previous experiences.   

AFL’S FOIA REQUEST 

12. To better understand the backgrounds of individuals hired at 

Commerce, AFL submitted a FOIA request to Commerce on July 15, 2021.  See Ex. A. 

13. In that request, AFL sought:  

A. Records sufficient to identify all employees who entered into a position 
at the agency as a Political Appointee since January 20, 2021, to the 
date this records request is processed, and the title or position of each 
employee (to the extent that individuals have held multiple positions 
during this time period, identify each title or position and the time 
period it was held). 

B. Records sufficient to identify all career employees who, between 
January 20, 2021, and the date this records request is processed, have 
been detailed to 1) a position eligible to be filled by a Political Appointee, 
or 2) a new position through coordination or consultation with either the 
White House Liaison or Presidential Personnel Office; the title or 
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position of each employee while on detail; and each employee’s 
originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in 
connection with determining the appropriate salary for the 
individual, or if that is not available, a recent resume contained 
within the agency’s records.  AFL has no objection to the redaction 
of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and 
descriptions of such experiences are not exempt and should be 
produced. 

2. Any waivers issued to the individual pursuant to 18 U.S.C. 
§ 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. 
§ 2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of 
Executive Order 13989 and Office of Government Ethics Legal 
Advisory 21-04, received by the individual. 

5. Any ethics agreement executed by the individual; any 
Certification of Ethics Agreement Compliance; and any records 
relating to any violation by an individual of his or her ethics 
agreement. 

6. Records reflecting any recusal determination made or issued for 
the individual. 

7. Copies of any SF-50 forms for the individual reflecting any change 
in position, title, or salary, including when the employee starts or 
leaves a position. 

8. Completed Ethics Pledge for each individual. 

14. AFL submitted its FOIA request to Commerce through FOIAonline, at 

https://foiaonline.gov/foiaonline/action/public/request, and by e-mail, sending it to 

eFOIA@doc.gov.  See id. 

15. This request also sought a fee waiver.  See id. 
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16. On July 15, 2021, AFL received an e-mail confirming receipt of the FOIA 

request and assigning it tracking number DOC-OS-2021-001796.  See Ex. B. 

17. On October 15, 2021, Commerce sent AFL an e-mail stating that it had 

“fully granted” AFL’s fee waiver for this request.  See Ex. C.  

18. On February 10, 2022, AFL sent an e-mail to Commerce requesting a 

status update on this request.  See Ex. D.  

19. On February 11, 2022, Commerce responded by e-mail, stating that the 

status update inquiry had been “forwarded … to the analyst … assigned to processing 

your FOIA request.”  Id.  Additionally, that e-mail stated that “[y]ou should receive a 

status on your FOIA request on Monday [February 14, 2022].”  Id.   

20. To date, AFL has received no further response from Commerce about its 

FOIA request.   

21. By failing to respond to AFL’s request, Commerce is depriving AFL and 

the public of vital information needed to determine whether the individuals selected 

to lead Commerce have the necessary qualifications and lack conflicts of interest that 

would influence their decision making.  

COUNT I 
Violation of FOIA, 5 U.S.C. § 552 

22. AFL repeats the foregoing paragraphs as if set forth fully herein. 

23. Commerce is an agency of the federal government within the meaning 

of 5 U.S.C. § 552(f). 

24. By letter dated July 15, 2021, AFL submitted a FOIA request to 

Commerce. 
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25. AFL’s FOIA request complied with all applicable statutes and 

regulations. 

26. The requested records are not exempt from FOIA pursuant to 5 U.S.C. 

§ 552(b). 

27. Commerce has failed to respond to AFL’s request within the statutory 

time-period.  See 5 U.S.C. § 552(a)(6). 

28. Accordingly, AFL has exhausted its administrative remedies. See 5 

U.S.C. § 552(a)(6)(C). 

29. By failing to release any responsive, non-exempt records, or otherwise 

offer a reasonable schedule for production, Commerce has violated FOIA.  See 5 

U.S.C. § 552(a)(3)(A).  

PRAYER FOR RELIEF 

 WHEREFORE, AFL respectfully requests that this Court: 

i. Declare that the records sought by the request, as described in the 

foregoing paragraphs, must be disclosed pursuant to 5 U.S.C. § 552. 

ii. Order Commerce to conduct searches immediately for all records 

responsive to AFL’s FOIA request and demonstrate that they employed search 

methods reasonably likely to lead to the discovery of responsive records.  

iii. Order Commerce to produce by a date certain all non-exempt records 

responsive to AFL’s FOIA request. 

iv. Award AFL attorneys’ fees and costs incurred in this action pursuant to 

5 U.S.C. § 552(a)(4)(E). 
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v. Grant AFL such other and further relief as this Court deems proper. 

June 30, 2022     Respectfully submitted, 

       /s/ Brian J. Field   
       BRIAN J. FIELD 
       D.C. Bar No. 985577 
       SCHAERR | JAFFE LLP 
       1717 K Street NW 

Suite 900 
       Washington, DC 20006 
       Tel.: (202) 787-1060 
       E-mail: bfield@schaerr-jaffe.com 
        
       /s/ Michael Ding 
       MICHAEL DING  

   D.C. Bar No. 1027252   
   AMERICA FIRST LEGAL FOUNDATION 

       611 Pennsylvania Ave SE #231 
Washington, D.C. 20003 
Tel.: (202) 964-3721 
E-mail: michael.ding@aflegal.org  
 
Counsel for Plaintiff America First 
Legal Foundation 
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July 15, 2021 

Via FOIA Online & Email – eFOIA@doc.gov 

U.S. Department of Commerce 
Office of Privacy and Open Government 
1401 Constitution Avenue, NW 
Mail Stop 61013 
Washington, DC  20230 

Freedom of Information Act Request: Information Regarding Political 
Leadership and Staffing at the Department of Commerce  

Dear FOIA Officer: 

America First Legal Foundation (“AFL”) is a national, nonprofit organization. AFL 
works to promote the rule of law in the United States, prevent executive overreach, 
ensure due process and equal protection for all Americans, and promote knowledge 
and understanding of the law and individual rights guaranteed under the 
Constitution and laws of the United States. 

AFL’s mission includes promoting government transparency and accountability by 
gathering official information, analyzing it, and disseminating it through reports, 
press releases, and/or other media, including social media platforms, to educate the 
public. At the core of this mission is knowing who the people are that have been 
selected to lead the government on a day-to-day basis and ensuring that they are 
qualified to hold those positions. Therefore, under the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552, AFL hereby requests the following records within twenty 
business days. 

I. Definitions

For the purposes of this request, “Political Appointee” means any person who is 
employed by the Department who is: 1) Presidentially Appointed and Senate 
Confirmed (“PAS”); 2) Presidentially Appointed (“PA”); 3) in a non-career Senior 
Executive Service (“SES”) position; 5) a career SES but has been detailed to a 
leadership or political position since January 20, 2021, 6) a Schedule C employee; 7) 
in an administratively determined position; 8) in a position that was filled by 
coordination with, or through, the White House Liaison or Presidential Personnel 
Office (“PPO”); or 9) a Special Government Employee (“SGE”).  
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To the extent an SGE is not a Political Appointee or an actual employee any request 
or reference to a political appointee or employee should be read to mean “Political 
Appointee or SGE.” 
 
Requests A through C below are intended to be enterprise-wide, meaning that any 
political appointee who has been hired should be identified regardless of the office or 
component in which they work. 
 
II. Requested Records 
 

A. Records sufficient to identify all employees who entered into a position at the 
agency as a Political Appointee since January 20, 2021, to the date this 
records request is processed, and the title or position of each employee (to the 
extent that individuals have held multiple positions during this time period, 
identify each title or position and the time period it was held).  

B. Records sufficient to identify all career employees who, between January 20, 
2021, and the date this records request is processed, have been detailed to 1) 
a position eligible to be filled by a Political Appointee, or 2) a new position 
through coordination or consultation with either the White House Liaison or 
Presidential Personnel Office; the title or position of each employee while on 
detail; and each employee’s originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide:  

1. The resume provided by the individual to the agency in connection 
with determining the appropriate salary for the individual, or if that is 
not available, a recent resume contained within the agency’s records. 
AFL has no objection to the redaction of employee’s contact 
information, such as email, address, phone numbers etc.; however, 
prior employment, education, and descriptions of such experiences are 
not exempt and should be produced.  

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 
2635.502.  

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive 
Order 13989 and Office of Government Ethics Legal Advisory 21-04, 
received by the individual.  
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5. Any ethics agreement executed by the individual; any Certification of 
Ethics Agreement Compliance; and any records relating to any 
violation by an individual of his or her ethics agreement.  

6. Records reflecting any recusal determination made or issued for the 
individual.  

7. Copies of any SF-50 forms for the individual reflecting any change in 
position, title, or salary, including when the employee starts or leaves 
a position.  

8. Completed Ethics Pledge for each individual.  

 
III. Redactions  
 
Redactions are disfavored as the FOIA’s exemptions are exclusive and must be 
narrowly construed. Am. Immigration Lawyers Ass 'n v. Exec. Office for Immigration 
Review (AILA), 830 F.3d 667, 676-79 (D.C. Cir. 2016). If a record contains information 
responsive to a FOIA request, then Department of State must disclose the entire 
record; a single record cannot be split into responsive and non-responsive bits. Id.; see 
also Parker v. United States DOJ, 278 F. Supp. 3d 446, 451 (D.D.C. 2017). 
Consequently, you should produce email attachments. 
 
In connection with this request, and to comply with your legal obligations:   
 

● Please search all locations and systems likely to have responsive records, 
regardless of format, medium, or physical characteristics. 

● In conducting your search, please construe the term “record” in the broadest 
possible sense, to include any written, typed, recorded, graphic, printed, or 
audio material of any kind. We seek all records, including electronic records, 
audiotapes, videotapes, and photographs, as well as texts, letters, emails, 
facsimiles, telephone messages, voice mail messages, and transcripts, notes, or 
minutes of any meetings, telephone conversations, or discussions. 

● Our request includes any attachments to those records or other materials 
enclosed with a record when transmitted. If an email is responsive to our 
request, then our request includes all prior messages sent or received in that 
email chain, as well as any attachments. 

● Please search all relevant records or systems containing records regarding 
agency business. Do not exclude records regarding agency business contained 
in files, email accounts, or devices in the personal custody of your officials, such 
as personal email accounts or text messages. Records of official business 
conducted using unofficial systems or stored outside of official files are subject 
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to the Federal Records Act and FOIA. It is not adequate to rely on policies and 
procedures that require officials to move such information to official systems 
within a certain period of time; AFL has a right to records contained in those 
files even if material has not yet been moved to official systems or if officials 
have, by intent or through negligence, failed to meet their obligations. 

● Please use all tools available to your agency to conduct a complete and efficient 
search for potentially responsive records. Agencies are subject to 
governmentwide requirements to manage agency information electronically, 
and many agencies have adopted the National Archives and Records 
Administration (“NARA”) Capstone program, or similar policies. These 
systems provide options for searching emails and other electronic records in a 
manner that is reasonably likely to be more complete than just searching 
individual custodian files. For example, a custodian may have deleted a 
responsive email from his or her email program, but your agency’s archiving 
tools may capture that email under Capstone. At the same time, custodian 
searches are still necessary; you may not have direct access to files stored in 
.PST files, outside of network drives, in paper format, or in personal email 
accounts. 

● If some portions of the requested records are properly exempt from disclosure, 
please disclose any reasonably segregable non-exempt portions of the 
requested records. If a request is denied in whole, please state specifically why 
it is not reasonable to segregate portions of the record for release. 

● Please take appropriate steps to ensure that records responsive to this request 
are not deleted by the agency before the completion of processing for this 
request. If records potentially responsive to this request are likely to be located 
on systems where they are subject to potential deletion, including on a 
scheduled basis, please take steps to prevent that deletion, including, as 
appropriate, by instituting a litigation hold on those records. 

IV. Fee Waiver Request 
 
Per 5 U.S.C. § 552(a)(4)(A)(iii) and your regulations, AFL requests a waiver of all 
search and duplication fees associated with this request.  
 
First, AFL is a qualified non-commercial public education and news media requester. 
AFL is a new organization, but it has already demonstrated its commitment to the 
public disclosure of records and creation of editorial content through regular 
substantive analyses posted to its website. For example, its officials routinely appear 
on national television and use social media platforms to disseminate the information 
it has obtained about federal government activities. In this case, AFL will make your 
records and your responses publicly available for the benefit of citizens, scholars, and 
others. The public’s understanding of your policies and practices will be enhanced 
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through AFL’s analysis and publication of the requested records. As a nonprofit 
organization, AFL does not have a commercial purpose and the release of the 
information requested is not in AFL’s financial interest. 
 
Second, waiver is proper as disclosure of the requested information is “in the public 
interest because it is likely to contribute significantly to public understanding of 
operations or activities of the government.”1 Moreover, the Administration has made 
several significant and public commitments to transparency, openness, and ethics. 
The public has a significant interest in understanding the qualifications of the 
individuals selected to lead the Department and implement the Administration’s 
policies and priorities. The public also has a significant interest in ensuring that 
government decisions are not influenced by improper conflicts of interest or other 
unethical conduct.  
 
V. Production 
 
To accelerate release of responsive records, AFL welcomes production on an agreed 
rolling basis. 
 
If possible, please provide responsive records in an electronic format by email. 
Alternatively, please provide responsive records in native format or in PDF format 
on a USB drive. Please send any responsive records being transmitted by mail to 
America First Legal Foundation, 600 14th Street NW, 5th Floor, Washington, D.C. 
20005.  
 
VI.  Conclusion 
 
If you have any questions about how to construe this request for records or believe 
further discussions regarding search and processing would facilitate a more efficient 
production of records of interest to AFL, please do not hesitate to contact me at 
foia@aflegal.org. Finally, if AFL’s request for a fee waiver is not granted in full, please 
contact us immediately upon making that determination. 
 
 

Thank you,  

 

/s/ Reed D. Rubinstein 
Reed D. Rubinstein 
America First Legal Foundation 

 

 
1 5 U.S.C. § 552(a)(4)(A)(iii). 
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AFL FOIA <foia@aflegal.org>

FOIA Request DOC-OS-2021-001796 Submitted 
1 message

no-reply@foiaonline.gov <no-reply@foiaonline.gov> Thu, Jul 15, 2021 at 11:20 AM
To: foia@aflegal.org

This message is to confirm your request submission to the FOIAonline application: View Request. Request information is
as follows:

Tracking Number: DOC-OS-2021-001796
Requester Name: Mr. Gene Hamilton
Date Submitted: 07/15/2021
Request Status: Submitted
Description: I. Definitions 
For the purposes of this request, “Political Appointee” means any person who is employed by the Department who
is: 1) Presidentially Appointed and Senate Confirmed (“PAS”); 2) Presidentially Appointed (“PA”); 3) in a non-career
Senior Executive Service (“SES”) position; 5) a career SES but has been detailed to a leadership or political
position since January 20, 2021, 6) a Schedule C employee; 7) in an administratively determined position; 8) in a
position that was filled by coordination with, or through, the White House Liaison or Presidential Personnel Office
(“PPO”); or 9) a Special Government Employee (“SGE”).  

To the extent an SGE is not a Political Appointee or an actual employee any request or reference to a political
appointee or employee should be read to mean “Political Appointee or SGE.” 

Requests A through C below are intended to be enterprise-wide, meaning that any political appointee who has
been hired should be identified regardless of the office or component in which they work. 

II. Requested Records 

A. Records sufficient to identify all employees who entered into a position at the agency as a Political Appointee
since January 20, 2021, to the date this records request is processed, and the title or position of each employee
(to the extent that individuals have held multiple positions during this time period, identify each title or position and
the time period it was held).  
B. Records sufficient to identify all career employees who, between January 20, 2021, and the date this records
request is processed, have been detailed to 1) a position eligible to be filled by a Political Appointee, or 2) a new
position through coordination or consultation with either the White House Liaison or Presidential Personnel Office;
the title or position of each employee while on detail; and each employee’s originating agency or component, and
prior title. 

See Attached PDF for Remainder of request.
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AFL FOIA <foia@aflegal.org>

FOIA Fee Waiver Disposition Reached for DOC-OS-2021-001796 
2 messages

admin@foiaonline.gov <admin@foiaonline.gov> Fri, Oct 15, 2021 at 10:12 AM
To: foia@aflegal.org

Your request for Fee Waiver for the FOIA request DOC-OS-2021-001796 has been fully granted. Additional details for this
request are as follows:

Request Created on: 07/15/2021
Request Description: I. Definitions 
For the purposes of this request, “Political Appointee” means any person who is employed by the Department who
is: 1) Presidentially Appointed and Senate Confirmed (“PAS”); 2) Presidentially Appointed (“PA”); 3) in a non-career
Senior Executive Service (“SES”) position; 5) a career SES but has been detailed to a leadership or political
position since January 20, 2021, 6) a Schedule C employee; 7) in an administratively determined position; 8) in a
position that was filled by coordination with, or through, the White House Liaison or Presidential Personnel Office
(“PPO”); or 9) a Special Government Employee (“SGE”).  

To the extent an SGE is not a Political Appointee or an actual employee any request or reference to a political
appointee or employee should be read to mean “Political Appointee or SGE.” 

Requests A through C below are intended to be enterprise-wide, meaning that any political appointee who has
been hired should be identified regardless of the office or component in which they work. 

II. Requested Records 

A. Records sufficient to identify all employees who entered into a position at the agency as a Political Appointee
since January 20, 2021, to the date this records request is processed, and the title or position of each employee
(to the extent that individuals have held multiple positions during this time period, identify each title or position and
the time period it was held).  
B. Records sufficient to identify all career employees who, between January 20, 2021, and the date this records
request is processed, have been detailed to 1) a position eligible to be filled by a Political Appointee, or 2) a new
position through coordination or consultation with either the White House Liaison or Presidential Personnel Office;
the title or position of each employee while on detail; and each employee’s originating agency or component, and
prior title. 

See Attached PDF for Remainder of request.
Fee Waiver Original Justification: Per 5 U.S.C. § 552(a)(4)(A)(iii) and your regulations, AFL requests a waiver of all
search and duplication fees associated with this request.  

First, AFL is a qualified non-commercial public education and news media requester. AFL is a new organization,
but it has already demonstrated its commitment to the public disclosure of records and creation of editorial content
through regular substantive analyses posted to its website. For example, its officials routinely appear on national
television and use social media platforms to disseminate the information it has obtained about federal government
activities. In this case, AFL will make your records and your responses publicly available for the benefit of citizens,
scholars, and others. The public’s understanding of your policies and practices will be enhanced through AFL’s
analysis and publication of the requested records. As a nonprofit organization, AFL does not have a commercial
purpose and the release of the information requested is not in AFL’s financial interest. 

Second, waiver is proper as disclosure of the requested information is “in the public interest because it is likely to
contribute significantly to public understanding of operations or activities of the government.” Moreover, the
Administration has made several significant and public commitments to transparency, openness, and ethics. The
public has a significant interest in understanding the qualifications of the individuals selected to lead the
Department and implement the Administration’s policies and priorities. The public also has a significant interest in
ensuring that government decisions are not influenced by improper conflicts of interest or other unethical conduct.  
Fee Waiver Disposition Reason: N/A
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AFL FOIA <foia@aflegal.org> Mon, Oct 18, 2021 at 9:26 AM
To: Andrew Block <andrew.block@aflegal.org>, Reed Rubinstein <reed.rubinstein@aflegal.org>, Jacob Meckler
<jacob.meckler@aflegal.org>, Gene Hamilton <gene.hamilton@aflegal.org>

We can add Commerce to the list of agencies who have granted fee waivers. 
[Quoted text hidden]
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AFL FOIA <foia@aflegal.org>

DOC-OS-2021-001796 status update request 
2 messages

AFL FOIA <foia@aflegal.org> Thu, Feb 10, 2022 at 8:03 PM
To: eFOIA@doc.gov

Good evening,

On October 15, 2021, we last received an update on the status of request #DOC-OS-2021-001796 (at 
which point you granted our request for a fee waiver), and we have not heard back from you since.  We 
request an update on this request, and are open to discussing a re-scoping of the materials requested, if 
that would assist you in processing the request more expeditiously.

Thank you,

America First Legal Foundation

FOIA, Electronic <EFOIA@doc.gov> Fri, Feb 11, 2022 at 4:26 PM
To: AFL FOIA <foia@aflegal.org>
Cc: "Lockerman, Kietta (Federal)" <KLockerman@doc.gov>

To whom it may concern: America First Legal Foundation

 

Thank you for your email inquiring about your FOIA request DOC-OS-
2021-001796.  I have forwarded your email to the analyst, Kietta
Lockerman, assigned to processing your FOIA request.  

You should receive a status on your FOIA request on Monday, as she is
gone for the day.  If you have any questions or concerns, you may contact
Ms. Lockerman at klockerman@doc.gov.  You may also contact me at
BParsons@doc.gov.

 
Thanks,

Bobbie

 

Bobbie Parsons
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Acting Deputy Chief FOIA Officer

Acting Deputy Program Director for FOIA/Privacy Act Operations

FOIA Officer, Immediate Office of the Secretary

Office of Privacy and Open Government
[Quoted text hidden]
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1884 

U.S. DEPARTMENT OF COMMERCE, 

Defendant 

To: (Defendant's name and address) 

SUMMONS IN A CIVIL ACTION 

U.S. DEPARTMENT OF COMMERCE 
Attn: General Counsel 
1401 Constitution Ave., NW 
Washington, DC 20230 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1884 

U.S. DEPARTMENT OF COMMERCE, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Merrick B. Garland, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1884 

U.S. DEPARTMENT OF COMMERCE, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Matthew M. Graves, U.S. Attorney for the District of Columbia 
U.S. Attorney's Office 
Attn: Civil Process Clerk 
601 D Street, NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 
AMERICA FIRST LEGAL 
FOUNDATION, 
611 Pennsylvania Ave SE #231 
Washington, DC 20003  

  

  
   Plaintiff, 
  

         Civil Action No.: 22-1896 
 

v.    
 
U.S. DEPARTMENT OF HOMELAND 
SECURITY, 
2707 Martin Luther King Jr. Ave., SE  
Washington, DC 20528 
 

 

   Defendant.  
 

 

 
COMPLAINT 

1. Plaintiff America First Legal Foundation (“AFL”) brings this action 

against Defendant U.S. Department of Homeland Security (“DHS”) to compel 

compliance with the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. 

§ 552(a)(4)(B) and 28 U.S.C. § 1331.  Additionally, it may grant declaratory relief 

pursuant to 28 U.S.C. § 2201, et seq.  

3. Venue is proper in this District pursuant to 5 U.S.C. § 552(a)(4)(B) and 

28 U.S.C. § 1391(e). 
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PARTIES 

4. AFL is a nonprofit organization working to promote the rule of law in 

the United States, prevent executive overreach, ensure due process and equal 

protection for all Americans, and encourage public knowledge and understanding of 

the law and individual rights guaranteed under the United States Constitution and 

the laws of the United States. AFL’s mission includes promoting government 

transparency and accountability by gathering official information, analyzing it, and 

disseminating it through reports, press releases, and/or other media, including social 

media platforms, all to educate the public.  All of the records AFL receives will be 

made publicly available on AFL’s website for citizens, journalists, and scholars to 

review and use. AFL’s principal office is located in the District of Columbia.  

5. DHS is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f) and has possession and control of the records AFL seeks. 

BACKGROUND 

6. Transparency is key to a thriving democracy.  Without it, it is impossible 

for citizens to hold Government accountable.   

7. Indeed, the Biden Administration routinely states that it is committed 

to a transparent, open, and ethical government.1  

 
1 FACT SHEET: Biden-Harris Administration Prioritizes Effectiveness, 
Accountability, and Transparency in Bipartisan Infrastructure Law Implementation, 
THE WHITE HOUSE (Apr. 29, 2022), https://tinyurl.com/bdhrccyk; Biden White House 
pledges data, transparency, respect for free press, REUTERS (Jan. 20, 2021), 
https://tinyurl.com/3fzz25mf; Mark Joyella, Biden’s White House Press Secretary 
Promises ‘Trust and Transparency,’ FORBES (Jan. 20, 2021), 
https://tinyurl.com/2p8729wz.  
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8. “Timely disclosure of records is also essential to the core purpose of 

FOIA.” U.S. Dep’t Just., Freedom of Information Act Guidelines (Mar. 15, 2022), 

https://tinyurl.com/2yd463dv. 

9. Yet, questions remain about whether the individuals selected to lead 

various agencies have adequate qualifications, and whether they have conflicts of 

interest that should preclude them from serving in those positions.    

10. To ensure transparency, the Government must be open about the 

backgrounds and qualifications of individuals selected to lead agencies, including 

DHS.   

11. Importantly, that includes sufficient information to assure citizens that 

those selected to lead various agencies are not influenced by conflicts of interest from 

previous experiences.   

AFL’S FOIA REQUEST 

12. To better understand the backgrounds of individuals hired at DHS, AFL 

submitted a FOIA request to DHS on July 9, 2021.  See Ex. A. 

13. In that request, AFL sought:  

A. Records sufficient to identify all employees who entered into a position 
at the agency as a Political Appointee since January 20, 2021, to the 
date this records request is processed, and the title or position of each 
employee (to the extent that individuals have held multiple positions 
during this time period, identify each title or position and the time 
period it was held). 

B. Records sufficient to identify all career employees who, between 
January 20, 2021, and the date this records request is processed, have 
been detailed to 1) a position eligible to be filled by a Political Appointee, 
or 2) a new position through coordination or consultation with either the 
White House Liaison or Presidential Personnel Office; the title or 
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position of each employee while on detail; and each employee’s 
originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in 
connection with determining the appropriate salary for the 
individual, or if that is not available, a recent resume contained 
within the agency’s records.  AFL has no objection to the redaction 
of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and 
descriptions of such experiences are not exempt and should be 
produced. 

2. Any waivers issued to the individual pursuant to 18 U.S.C. 
§ 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. 
§ 2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of 
Executive Order 13989 and Office of Government Ethics Legal 
Advisory 21-04, received by the individual. 

5. Any ethics agreement executed by the individual; any 
Certification of Ethics Agreement Compliance; and any records 
relating to any violation by an individual of his or her ethics 
agreement. 

6. Records reflecting any recusal determination made or issued for 
the individual. 

7. Copies of any SF-50 forms for the individual reflecting any change 
in position, title, or salary, including when the employee starts or 
leaves a position. 

8. Completed Ethics Pledge for each individual. 

14. AFL submitted its FOIA request to DHS by e-mail, sending it to 

foia@hq.dhs.gov.  See id. 

15. This request also sought a fee waiver.  See id. 
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16. On July 15, 2021, AFL received an e-mail confirming receipt of the FOIA 

request and assigning it tracking number 2021-HQFO-01216.  See Ex. B. 

17. On August 5, 2021, DHS sent a letter to AFL stating that it was unable 

to respond within the statutory time-period.  See Ex. C.  Additionally, DHS stated 

that it would “conditionally grant your request for a fee waiver.”  Id.   

18. On October 29, 2021, DHS sent AFL an e-mail stating that the status of 

the request had been updated to “in progress.”  Ex. D.    

19. To date, AFL has received no further response from DHS about its FOIA 

request.   

20. By failing to respond to AFL’s request, DHS is depriving AFL and the 

public of vital information needed to determine whether the individuals selected to 

lead DHS have the necessary qualifications and lack conflicts of interest that would 

influence their decision making.  

COUNT I 
Violation of FOIA, 5 U.S.C. § 552 

21. AFL repeats the foregoing paragraphs as if set forth fully herein. 

22. DHS is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f). 

23. By letter dated July 9, 2021, AFL submitted a FOIA request to DHS. 

24. AFL’s FOIA request complied with all applicable statutes and 

regulations. 

25. The requested records are not exempt from FOIA pursuant to 5 U.S.C. 

§ 552(b). 
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26. DHS has failed to respond to AFL’s request within the statutory time-

period.  See 5 U.S.C. § 552(a)(6). 

27. Accordingly, AFL has exhausted its administrative remedies. See 5 

U.S.C. § 552(a)(6)(C). 

28. By failing to release any responsive, non-exempt records, or otherwise 

offer a reasonable schedule for production, DHS has violated FOIA.  See 5 U.S.C. 

§ 552(a)(3)(A).  

PRAYER FOR RELIEF 

 WHEREFORE, AFL respectfully requests that this Court: 

i. Declare that the records sought by the request, as described in the 

foregoing paragraphs, must be disclosed pursuant to 5 U.S.C. § 552. 

ii. Order DHS to conduct searches immediately for all records responsive 

to AFL’s FOIA request and demonstrate that they employed search methods 

reasonably likely to lead to the discovery of responsive records.  

iii. Order DHS to produce by a date certain all non-exempt records 

responsive to AFL’s FOIA request. 

iv. Award AFL attorneys’ fees and costs incurred in this action pursuant to 

5 U.S.C. § 552(a)(4)(E). 

v. Grant AFL such other and further relief as this Court deems proper. 
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June 30, 2022     Respectfully submitted, 

       /s/ Brian J. Field   
       BRIAN J. FIELD 
       D.C. Bar No. 985577 
       SCHAERR | JAFFE LLP 
       1717 K Street NW 

Suite 900 
       Washington, DC 20006 
       Tel.: (202) 787-1060 
       E-mail: bfield@schaerr-jaffe.com 
        
       /s/ Michael Ding 
       MICHAEL DING  

   D.C. Bar No. 1027252   
   AMERICA FIRST LEGAL FOUNDATION 

       611 Pennsylvania Ave SE #231 
Washington, D.C. 20003 
Tel.: (202) 964-3721 
E-mail: michael.ding@aflegal.org  
 
Counsel for Plaintiff America First 
Legal Foundation 
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July 9, 2021 

VIA ELECTRONIC MAIL – FOIA@HQ.DHS.GOV 

U.S. Department of Homeland Security 
Privacy Office, Mail Stop 0655 
2707 Martin Luther King Jr. AVE SE 
Washington, DC 20528-065 

Freedom of Information Act Request: Information Regarding Political 
Leadership and Staffing at the Department of Homeland Security  

Dear FOIA Officer: 

America First Legal Foundation (“AFL”) is a national, nonprofit organization. AFL 
works to promote the rule of law in the United States, prevent executive overreach, 
ensure due process and equal protection for all Americans, and promote knowledge 
and understanding of the law and individual rights guaranteed under the 
Constitution and laws of the United States. 

AFL’s mission includes promoting government transparency and accountability by 
gathering official information, analyzing it, and disseminating it through reports, 
press releases, and/or other media, including social media platforms, to educate the 
public. At the core of this mission is knowing who the people are that have been 
selected to lead the government on a day-to-day basis and ensuring that they 
are qualified to hold those positions. Therefore, under the Freedom of 
Information Act (FOIA), 5 U.S.C. § 552, AFL hereby requests the following 
records within twenty business days. 

I. Definitions

For the purposes of this request, “Political Appointee” means any person who is 
employed by the Department who is: 1) Presidentially Appointed and Senate 
Confirmed (“PAS”); 2) Presidentially Appointed (“PA”); 3) in a non-career Senior 
Executive Service (“SES”) position; 5) a career SES but has been detailed to 
a leadership or political position since January 20, 2021, 6) a Schedule C employee; 
7) in an administratively determined position; 8) in a position that was filled 
by coordination with, or through, the White House Liaison or Presidential 
Personnel Office (“PPO”); or 9) a Special Government Employee (“SGE”).  
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To the extent an SGE is not a Political Appointee or an actual employee any request 
or reference to a political appointee or employee should be read to mean “Political 
Appointee or SGE.” 
 
Requests A through C below are intended to be enterprise-wide, meaning that any 
political appointee who has been hired should be identified regardless of the office or 
component in which they work. 
 
II. Requested Records 
 

A. Documents sufficient to identify all employees who entered into a position at 
the agency as a Political Appointee since January 20, 2021, to the date this 
records request is processed, and the title or position of each employee (to the 
extent that individuals have held multiple positions during this time period, 
identify each title or position and the time period it was held).  

B. Documents sufficient to identify all career employees who, between January 
20, 2021, and the date this records request is processed, have been detailed to 
1) a position eligible to be filled by a Political Appointee, or 2) a new position 
through coordination or consultation with either the White House Liaison or 
Presidential Personnel Office; the title or position of each employee while on 
detail; and each employee’s originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide:  

1. The resume provided by the individual to the agency in connection 
with determining the appropriate salary for the individual, or if that is 
not available, a recent resume contained within the agency’s records. 
AFL has no objection to the redaction of employee’s contact 
information, such as email, address, phone numbers etc.; however, 
prior employment, education, and descriptions of such experiences are 
not exempt and should be produced.  

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 
2635.502.  

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive 
Order 13989 and Office of Government Ethics Legal Advisory 21-04, 
received by the individual.  
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5. Any ethics agreement executed by the individual; any Certification of 
Ethics Agreement Compliance; and any documents relating to any 
violation by an individual of his or her ethics agreement.  

6. Records reflecting any recusal determination made or issued for the 
individual.  

7. Copies of any SF-50 forms for the individual reflecting any change in 
position, title, or salary, including when the employee starts or leaves 
a position.  

8. Completed Ethics Pledge for each individual.  

 
III. Redactions  
 
Redactions are disfavored as the FOIA’s exemptions are exclusive and must be 
narrowly construed. Am. Immigration Lawyers Ass 'n v. Exec. Office for Immigration 
Review (AILA), 830 F.3d 667, 676-79 (D.C. Cir. 2016). If a record contains information 
responsive to a FOIA request, then Department of State must disclose the entire 
record; a single record cannot be split into responsive and non-responsive bits. Id.; see 
also Parker v. United States DOJ, 278 F. Supp. 3d 446, 451 (D.D.C. 2017). 
Consequently, you should produce email attachments. 
 
In connection with this request, and to comply with your legal obligations:   
 

● Please search all locations and systems likely to have responsive records, 
regardless of format, medium, or physical characteristics. 

● In conducting your search, please construe the term “record” in the broadest 
possible sense, to include any written, typed, recorded, graphic, printed, or 
audio material of any kind. We seek all records, including electronic records, 
audiotapes, videotapes, and photographs, as well as texts, letters, emails, 
facsimiles, telephone messages, voice mail messages, and transcripts, notes, or 
minutes of any meetings, telephone conversations, or discussions. 

● Our request includes any attachments to those records or other materials 
enclosed with a record when transmitted. If an email is responsive to our 
request, then our request includes all prior messages sent or received in that 
email chain, as well as any attachments. 

● Please search all relevant records or systems containing records regarding 
agency business. Do not exclude records regarding agency business contained 
in files, email accounts, or devices in the personal custody of your officials, such 
as personal email accounts or text messages. Records of official business 
conducted using unofficial systems or stored outside of official files are subject 
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to the Federal Records Act and FOIA. It is not adequate to rely on policies and 
procedures that require officials to move such information to official systems 
within a certain period of time; AFL has a right to records contained in those 
files even if material has not yet been moved to official systems or if officials 
have, by intent or through negligence, failed to meet their obligations. 

● Please use all tools available to your agency to conduct a complete and efficient 
search for potentially responsive records. Agencies are subject to 
governmentwide requirements to manage agency information electronically, 
and many agencies have adopted the National Archives and Records 
Administration (“NARA”) Capstone program, or similar policies. These 
systems provide options for searching emails and other electronic records in a 
manner that is reasonably likely to be more complete than just searching 
individual custodian files. For example, a custodian may have deleted a 
responsive email from his or her email program, but your agency’s archiving 
tools may capture that email under Capstone. At the same time, custodian 
searches are still necessary; you may not have direct access to files stored in 
.PST files, outside of network drives, in paper format, or in personal email 
accounts. 

● If some portions of the requested records are properly exempt from disclosure, 
please disclose any reasonably segregable non-exempt portions of the 
requested records. If a request is denied in whole, please state specifically why 
it is not reasonable to segregate portions of the record for release. 

● Please take appropriate steps to ensure that records responsive to this request 
are not deleted by the agency before the completion of processing for this 
request. If records potentially responsive to this request are likely to be located 
on systems where they are subject to potential deletion, including on a 
scheduled basis, please take steps to prevent that deletion, including, as 
appropriate, by instituting a litigation hold on those records. 

IV. Fee Waiver Request 
 
Per 5 U.S.C. § 552(a)(4)(A)(iii) and your regulations, AFL requests a waiver of all 
search and duplication fees associated with this request.  
 
First, AFL is a qualified non-commercial public education and news media requester. 
AFL is a new organization, but it has already demonstrated its commitment to the 
public disclosure of documents and creation of editorial content through regular 
substantive analyses posted to its website. For example, its officials routinely appear 
on national television and use social media platforms to disseminate the information 
it has obtained about federal government activities. In this case, AFL will make your 
records and your responses publicly available for the benefit of citizens, scholars, and 
others. The public’s understanding of your policies and practices will be enhanced 
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through AFL’s analysis and publication of the requested records. As a nonprofit 
organization, AFL does not have a commercial purpose and the release of the 
information requested is not in AFL’s financial interest. 
 
Second, waiver is proper as disclosure of the requested information is “in the public 
interest because it is likely to contribute significantly to public understanding of 
operations or activities of the government.”1 Moreover, the Administration has made 
several significant and public commitments to transparency, openness, and ethics. 
The public has a significant interest in understanding the qualifications of the 
individuals selected to lead the Department and implement the Administration’s 
policies and priorities. The public also has a significant interest in ensuring that 
government decisions are not influenced by improper conflicts of interest or other 
unethical conduct.  
 
 
V. Production 
 
To accelerate release of responsive records, AFL welcomes production on an agreed 
rolling basis. 
 
If possible, please provide responsive records in an electronic format by email. 
Alternatively, please provide responsive records in native format or in PDF format 
on a USB drive. Please send any responsive records being transmitted by mail to 
America First Legal Foundation, 600 14th Street NW, 5th Floor, Washington, D.C. 
20005.  
 
VI.  Conclusion 
 
If you have any questions about how to construe this request for records or believe 
further discussions regarding search and processing would facilitate a more efficient 
production of records of interest to AFL, please do not hesitate to contact me at 
info@aflegal.org. Finally, if AFL’s request for a fee waiver is not granted in full, please 
contact us immediately upon making that determination. 
 
 

Thank you,  

 

/s/ Reed D. Rubinstein 
Reed D. Rubinstein 
America First Legal Foundation 

 

 
1 5 U.S.C. § 552(a)(4)(A)(iii). 
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Gmai AFL Info <info@aflegal.org> 

Request Acknowledgement by Department of Homeland Security 
1 message 

palhelpdesk@hq.dhs.gov <palhelpdesk@hq.dhs.gov> 
To: info@aflegal.org 

Dear Gene Hamilton, 

Thu, Jul 15, 2021 at4:12 PM 

Your request has been received by the Department of Homeland Security. The request has been assigned tracking # 
'2021-HQFO-01216', please log into your account and review your submission. 

The application address is HTTPS://foiarequest.dhs.gov. 

Thank you, 

Department of Homeland Security 
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U.S. Department of Homeland Security
Washington, DC 20528

Homeland      
Security
Privacy Office, Mail Stop 0655

August 5, 2021

SENT VIA E-MAIL TO:  info@aflegal.org

Reed Rubinstein
600 14th St. NW
5th Floor
Washington, DC 20005

Re:  2021-HQFO-01216

Dear Mr. Rubinstein:

This letter acknowledges receipt of your Freedom of Information Act (FOIA) request to the 
Department of Homeland Security (DHS), dated July 09, 2021, and to your request for a waiver 
of all assessable FOIA fees.  Our office received your request on July 15, 2021.  Specifically, 
you requested:

A. Documents sufficient to identify all employees who entered into a position at the agency 
as a Political Appointee since January 20, 2021, to the date this records request is 
processed, and the title or position of each employee (to the extent that individuals have 
held multiple positions during this time period, identify each title or position and the time 
period it was held).

B. Documents sufficient to identify all career employees who, between January 20, 2021,
and the date this records request is processed, have been detailed to
1) a position eligible to be filled by a Political Appointee, or 2) a new position through 
coordination or consultation with either the White House Liaison or
Presidential Personnel Office; the title or position of each employee while on detail; and 
each employee’s originating agency or component, and prior title.

C. For each individual identified in response to Requests 1 and 2 provide:
1. The resume provided by the individual to the agency in connection with 

determining the appropriate salary for the individual, or if that is not available, a 
recent resume contained within the agency’s records. AFL has no objection to the 
redaction of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and descriptions of such 
experiences are not exempt and should be produced.

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b).
3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 2635.502.
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4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive Order 
13989 and Office of Government Ethics Legal Advisory 21-04, received by the 
individual.

5. Any ethics agreement executed by the individual; any Certification of Ethics 
Agreement Compliance; and any documents relating to any violation by an 
individual of his or her ethics agreement.

6. Records reflecting any recusal determination made or issued for the individual.
7. Copies of any SF-50 forms for the individual reflecting any change in position, 

title, or salary, including when the employee starts or leaves a position.
8. Completed Ethics Pledge for each individual.

Due to the increasing number of FOIA requests received by this office, we may encounter some 
delay in processing your request.  Consistent with 6 C.F.R. Part 5 § 5.5(a) of the DHS FOIA 
regulations, the Department processes FOIA requests according to their order of receipt.  
Although DHS’ goal is to respond within 20 business days of receipt of your request, FOIA does 
permit a 10-day extension of this time period in certain circumstances under 6 C.F.R. Part 5 § 
5.5(c).  As your request seeks documents that will require a thorough and wide-ranging search, 
DHS will invoke a 10-day extension for your request pursuant to 6 C.F.R. Part 5 § 5.5(c). If you 
would like to narrow the scope of your request, please contact our office.  We will make every 
effort to comply with your request in a timely manner.

You have requested a fee waiver.  The DHS FOIA regulations at 6 C.F.R. Part 5 § 5.11(k) set 
forth six factors DHS must evaluate to determine whether the applicable legal standard for a fee 
waiver has been met:  (1) Whether the subject of the requested records concerns “the operations 
or activities of the government,” (2) Whether the disclosure is “likely to contribute” to an 
understanding of government operations or activities, (3) Whether disclosure of the requested 
information will contribute to the understanding of the public at large, as opposed to the 
individual understanding of the requester or a narrow segment of interested persons, (4) Whether 
the contribution to public understanding of government operations or activities will be 
“significant,” (5) Whether the requester has a commercial interest that would be furthered by the 
requested disclosure, and (6) Whether the magnitude of any identified commercial interest to the 
requester is sufficiently large in comparison with the public interest in disclosure, that disclosure 
is primarily in the commercial interest of the requester.  

Upon review of the subject matter of your request, and an evaluation of the six factors identified 
above, DHS has determined that it will conditionally grant your request for a fee waiver.  The fee 
waiver determination will be based upon a sampling of the responsive documents received from 
the various DHS program offices as a result of the searches conducted in response to your FOIA 
request.  DHS will, pursuant to DHS FOIA regulations applicable to educational requesters, 
process the first 100 pages.  If upon review of these documents, DHS determines that the 
disclosure of the information contained in those documents does not meet the factors permitting 
DHS to waive the fees, then DHS will at that time either deny your request for a fee waiver 
entirely, or will allow for a percentage reduction in the amount of the fees corresponding to the 
amount of relevant material found that meets the factors allowing for a fee waiver.  In either 
case, DHS will promptly notify you of its final decision regarding your request for a fee waiver 
and provide you with the responsive records as required by applicable law.  
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In the event that your fee waiver is denied, and you determine that you still want the records, 
provisions of the FOIA allow us to recover part of the cost of complying with your request.  We 
shall charge you for records in accordance with the DHS FOIA regulations as they apply to 
educational requesters.  As an educational requester you will be charged 10 cents per page for 
duplication; the first 100 pages are free.  In the event that your fee waiver is denied, we will 
construe the submission of your request as an agreement to pay up to $25.00.  This office will 
contact you before accruing any additional fees.

We have queried the appropriate component(s) of DHS for responsive records.  If any responsive 
records are located, they will be reviewed for determination of releasability.  Please be assured 
that one of the analysts in our office will respond to your request as expeditiously as possible.  
We appreciate your patience as we proceed with your request.

Your request has been assigned reference number 2021-HQFO-01216.  Please refer to this 
identifier in any future correspondence.  The status of your FOIA request is now available online 
and can be accessed at: https://foiarequest.dhs.gov/app/CheckStatus.aspx, by using this FOIA 
request number.  

If you have any questions, or would like to discuss this matter, please feel free to contact this 
office at 1-866-431-0486 or 202-343-1743. 

Sincerely,

Jimmy Wolfrey
Senior Director, FOIA Operations and Management 
(Acting)
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Gmai 

Status Update for Request #2021-HQFO-01216 
1 message 

palhelpdesk@hq.dhs.gov <palhelpdesk@hq.dhs.gov> 
To: info@aflegal.org 

Dear Reed Rubinstein, 

AFL Info <info@aflegal.org> 

Fri, Oct 29, 2021 at 11 :42 AM 

The status of your HQ FOIA request #2021-HQFO-01216 has been updated to the following status 'In 
Process'. To log into the Department of Homeland Security PAL click on the Application URL below. 

https://foiarequest.dhs.gov/ 

Sincerely, 
DHS 
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U.S. DEPARTMENT OF HOMELAND SECURITY,

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. 

Defendant 

To: (Defendant's name and address) 

Civil Action No. 22-1896 

SUMMONS IN A CIVIL ACTION 

U.S. DEPARTMENT OF HOMELAND SECURITY 
2707 MARTIN LUTHER KING JR. AVE., SE 
WASHINGTON, DC 20528 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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U.S. DEPARTMENT OF HOMELAND SECURITY,

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1896 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Merrick B. Garland, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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U.S. DEPARTMENT OF HOMELAND SECURITY,

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1896 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Matthew M. Graves, U.S. Attorney for the District of Columbia 
U.S. Attorney's Office 
Attn: Civil Process Clerk 
601 D Street, NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 
AMERICA FIRST LEGAL 
FOUNDATION, 
611 Pennsylvania Ave SE #231 
Washington, DC 20003 

  

  
   Plaintiff, 
  

         Civil Action No.: 22-1901 
 

v.    
 
U.S. DEPARTMENT OF 
EDUCATION, 
400 Maryland Ave., SW 
Washington, DC 20202 
 

 

   Defendant.  
 

 

 
COMPLAINT 

1. Plaintiff America First Legal Foundation (“AFL”) brings this action 

against Defendant U.S. Department of Education (“Education”) to compel compliance 

with the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. 

§ 552(a)(4)(B) and 28 U.S.C. § 1331.  Additionally, it may grant declaratory relief 

pursuant to 28 U.S.C. § 2201, et seq.  

3. Venue is proper in this District pursuant to 5 U.S.C. § 552(a)(4)(B) and 

28 U.S.C. § 1391(e). 
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PARTIES 

4. AFL is a nonprofit organization working to promote the rule of law in 

the United States, prevent executive overreach, ensure due process and equal 

protection for all Americans, and encourage public knowledge and understanding of 

the law and individual rights guaranteed under the United States Constitution and 

the laws of the United States. AFL’s mission includes promoting government 

transparency and accountability by gathering official information, analyzing it, and 

disseminating it through reports, press releases, and/or other media, including social 

media platforms, all to educate the public.  All of the records AFL receives will be 

made publicly available on AFL’s website for citizens, journalists, and scholars to 

review and use. AFL’s principal office is located in the District of Columbia.  

5. Education is an agency of the federal government within the meaning of 

5 U.S.C. § 552(f) and has possession and control of the records AFL seeks. 

BACKGROUND 

6. Transparency is key to a thriving democracy.  Without it, it is impossible 

for citizens to hold Government accountable.   

7. Indeed, the Biden Administration routinely states that it is committed 

to a transparent, open, and ethical government.1  

 
1 FACT SHEET: Biden-Harris Administration Prioritizes Effectiveness, 
Accountability, and Transparency in Bipartisan Infrastructure Law Implementation, 
THE WHITE HOUSE (Apr. 29, 2022), https://tinyurl.com/bdhrccyk; Biden White House 
pledges data, transparency, respect for free press, REUTERS (Jan. 20, 2021), 
https://tinyurl.com/3fzz25mf; Mark Joyella, Biden’s White House Press Secretary 
Promises ‘Trust and Transparency,’ FORBES (Jan. 20, 2021), 
https://tinyurl.com/2p8729wz.  
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8. “Timely disclosure of records is also essential to the core purpose of 

FOIA.” U.S. Dep’t Just., Freedom of Information Act Guidelines (Mar. 15, 2022), 

https://tinyurl.com/2yd463dv. 

9. Yet, questions remain about whether the individuals selected to lead 

various agencies have adequate qualifications, and whether they have conflicts of 

interest that should preclude them from serving in those positions.    

10. To ensure transparency, the Government must be open about the 

backgrounds and qualifications of individuals selected to lead agencies, including 

Education.   

11. Importantly, that includes sufficient information to assure citizens that 

those selected to lead various agencies are not influenced by conflicts of interest from 

previous experiences.   

AFL’S FOIA REQUEST 

12. To better understand the backgrounds of individuals hired at Education, 

AFL submitted a FOIA request to Education on July 16, 2021.  See Ex. A. 

13. In that request, AFL sought:  

A. Records sufficient to identify all employees who entered into a position 
at the agency as a Political Appointee since January 20, 2021, to the 
date this records request is processed, and the title or position of each 
employee (to the extent that individuals have held multiple positions 
during this time period, identify each title or position and the time 
period it was held). 

B. Records sufficient to identify all career employees who, between 
January 20, 2021, and the date this records request is processed, have 
been detailed to 1) a position eligible to be filled by a Political Appointee, 
or 2) a new position through coordination or consultation with either the 
White House Liaison or Presidential Personnel Office; the title or 
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position of each employee while on detail; and each employee’s 
originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in 
connection with determining the appropriate salary for the 
individual, or if that is not available, a recent resume contained 
within the agency’s records.  AFL has no objection to the redaction 
of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and 
descriptions of such experiences are not exempt and should be 
produced. 

2. Any waivers issued to the individual pursuant to 18 U.S.C. 
§ 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. 
§ 2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of 
Executive Order 13989 and Office of Government Ethics Legal 
Advisory 21-04, received by the individual. 

5. Any ethics agreement executed by the individual; any 
Certification of Ethics Agreement Compliance; and any records 
relating to any violation by an individual of his or her ethics 
agreement. 

6. Records reflecting any recusal determination made or issued for 
the individual. 

7. Copies of any SF-50 forms for the individual reflecting any change 
in position, title, or salary, including when the employee starts or 
leaves a position. 

8. Completed Ethics Pledge for each individual. 

14. AFL submitted its FOIA request to Education through the Department’s 

online portal.  See id. 

15. This request also sought a fee waiver.  See id. 
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16. On July 16, 2021, Education sent AFL an e-mail acknowledging receipt 

of the request and assigning it tracking number 21-02226-F.  See Ex. B.  

17. On August 3, 2021, Education sent AFL a letter stating that the request 

had been “assigned to the Multiple Offices within the Department to search for 

documents that may be responsive to your request.”  Ex. C.  Also, the letter stated 

that Education had granted AFL’s fee waiver request.  See id.  

18. On August 13, 2021, Education sent AFL a letter stating that the 

Department was “unable to provide an estimated completion date, but intended to 

provide records on a rolling basis as they become available.”  Ex. D. 

19. On September 17, 2021, Education issued an interim response to AFL’s 

FOIA request.  See Ex. E.  Specifically, Education released 379 pages of records from 

its Office of Financial Operations, with portions withheld pursuant to FOIA 

Exemption 6.  See id.2 

20. In this letter, Education further informed AFL that it “is continuing to 

process your request and your FOIA request remains open.”  Id.  Additionally, 

Education did not identify any information about appeal rights for this interim 

release, stating instead that the Department’s “final release letter will contain [that] 

information[.]”  Id.   

 
2 In this lawsuit, AFL does not challenge this specific response, or the redactions 
Education applied.  Rather, AFL challenges the failure of Education to comply with 
FOIA’s requirement that records be “made promptly available[.]”  5 U.S.C. 
§ 552(a)(6)(C)(i).    
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21. In the nearly ten months since, AFL has received no further response 

from Education about its FOIA request.   

22. By failing to make the requested records “promptly available,” 5 U.S.C. 

§ 552(a)(6)(C)(i), Education is depriving AFL and the public of vital information 

needed to determine whether the individuals selected to lead Education have the 

necessary qualifications and lack conflicts of interest that would influence their 

decision making.  

COUNT I 
Violation of FOIA, 5 U.S.C. § 552 

23. AFL repeats the foregoing paragraphs as if set forth fully herein. 

24. Education is an agency of the federal government within the meaning of 

5 U.S.C. § 552(f). 

25. By letter dated July 16, 2021, AFL submitted a FOIA request to 

Education. 

26. AFL’s FOIA request complied with all applicable statutes and 

regulations. 

27. The requested records are not exempt from FOIA pursuant to 5 U.S.C. 

§ 552(b). 

28. Education has failed to complete its response to AFL’s request within 

the statutory time-period.  See 5 U.S.C. § 552(a)(6). 

29. Education has failed to “ma[ke] promptly available” the requested 

records.  5 U.S.C. § 552(a)(6)(C)(i) 
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30. Accordingly, AFL has exhausted its administrative remedies.  See 5 

U.S.C. § 552(a)(6)(C). 

31. By failing to issue a final response, or otherwise offer a reasonable 

schedule for production, Education has violated FOIA.  See 5 U.S.C. § 552(a)(3)(A).  

PRAYER FOR RELIEF 

 WHEREFORE, AFL respectfully requests that this Court: 

i. Declare that the records sought by the request, as described in the 

foregoing paragraphs, must be disclosed pursuant to 5 U.S.C. § 552. 

ii. Order Education to conduct searches immediately for all records 

responsive to AFL’s FOIA request and demonstrate that they employed search 

methods reasonably likely to lead to the discovery of responsive records.  

iii. Order Education to produce by a date certain all non-exempt records 

responsive to AFL’s FOIA request. 

iv. Award AFL attorneys’ fees and costs incurred in this action pursuant to 

5 U.S.C. § 552(a)(4)(E). 

v. Grant AFL such other and further relief as this Court deems proper. 

June 30, 2022     Respectfully submitted, 

       /s/ Brian J. Field   
       BRIAN J. FIELD 
       D.C. Bar No. 985577 
       SCHAERR | JAFFE LLP 
       1717 K Street NW 

Suite 900 
       Washington, DC 20006 
       Tel.: (202) 787-1060 
       E-mail: bfield@schaerr-jaffe.com 
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/s/ Michael Ding 
       MICHAEL DING  

   D.C. Bar No. 1027252   
   AMERICA FIRST LEGAL FOUNDATION 

       611 Pennsylvania Ave SE #231 
Washington, D.C. 20003 
Tel.: (202) 964-3721 
E-mail: michael.ding@aflegal.org  
 
Counsel for Plaintiff America First 
Legal Foundation 
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July 16, 2021

Via Online Portal

U.S. Department of Education
400 Maryland Avenue, SW
Washington, D.C. 20202

Freedom of Information Act Request: Information Regarding Political 
Leadership and Staffing at the Department of Education

Dear FOIA Officer:

America First Legal Foundation (“AFL”) is a national, nonprofit organization. AFL 
works to promote the rule of law in the United States, prevent executive overreach, 
ensure due process and equal protection for all Americans, and promote knowledge
and understanding of the law and individual rights guaranteed under the 
Constitution and laws of the United States.

AFL’s mission includes promoting government transparency and accountability by 
gathering official information, analyzing it, and disseminating it through reports, 
press releases, and/or other media, including social media platforms, to educate the 
public. At the core of this mission is knowing who the people are that have been 
selected to lead the government on a day-to-day basis and ensuring that they are 
qualified to hold those positions. Therefore, under the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552, AFL hereby requests the following records within twenty 
business days.

I. Definitions

For the purposes of this request, “Political Appointee” means any person who is 
employed by the Department who is: 1) Presidentially Appointed and Senate 
Confirmed (“PAS”); 2) Presidentially Appointed (“PA”); 3) in a non-career Senior 
Executive Service (“SES”) position; 5) a career SES but has been detailed to a 
leadership or political position since January 20, 2021, 6) a Schedule C employee; 7) 
in an administratively determined position; 8) in a position that was filled by 
coordination with, or through, the White House Liaison or Presidential Personnel 
Office (“PPO”); or 9) a Special Government Employee (“SGE”). 
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To the extent an SGE is not a Political Appointee or an actual employee any request 
or reference to a political appointee or employee should be read to mean “Political 
Appointee or SGE.”
 
Requests A through C below are intended to be enterprise-wide, meaning that any 
political appointee who has been hired should be identified regardless of the office or 
component in which they work. 
 
II. Requested Records 
 

A. Records sufficient to identify all employees who entered into a position at the 
agency as a Political Appointee since January 20, 2021, to the date this 
records request is processed, and the title or position of each employee (to the 
extent that individuals have held multiple positions during this time period, 
identify each title or position and the time period it was held). 

B. Records sufficient to identify all career employees who, between January 20, 
2021, and the date this records request is processed, have been detailed to 1) 
a position eligible to be filled by a Political Appointee, or 2) a new position 
through coordination or consultation with either the White House Liaison or 
Presidential Personnel Office; the title or position of each employee while on 
detail; and each employee’s originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in connection 
with determining the appropriate salary for the individual, or if that is 
not available, a recent resume contained within the agency’s records. 
AFL has no objection to the redaction of employee’s contact 
information, such as email, address, phone numbers etc.; however, 
prior employment, education, and descriptions of such experiences are 
not exempt and should be produced.  

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b).

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 
2635.502.  

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive 
Order 13989 and Office of Government Ethics Legal Advisory 21-04, 
received by the individual.  

5. Any ethics agreement executed by the individual; any Certification of 
Ethics Agreement Compliance; and any records relating to any 
violation by an individual of his or her ethics agreement.  
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6. Records reflecting any recusal determination made or issued for the 
individual.  

7. Copies of any SF-50 forms for the individual reflecting any change in 
position, title, or salary, including when the employee starts or leaves 
a position.  

8. Completed Ethics Pledge for each individual.  

 
III. Redactions 
 
Redactions are disfavored as the FOIA’s exemptions are exclusive and must be 
narrowly construed. Am. Immigration Lawyers Ass 'n v. Exec. Office for Immigration 
Review (AILA), 830 F.3d 667, 676-79 (D.C. Cir. 2016). If a record contains information 
responsive to a FOIA request, then Department of State must disclose the entire 
record; a single record cannot be split into responsive and non-responsive bits. Id.; see 
also Parker v. United States DOJ, 278 F. Supp. 3d 446, 451 (D.D.C. 2017). 
Consequently, you should produce email attachments.

In connection with this request, and to comply with your legal obligations:   

Please search all locations and systems likely to have responsive records, 
regardless of format, medium, or physical characteristics.

 In conducting your search, please construe the term “record” in the broadest 
possible sense, to include any written, typed, recorded, graphic, printed, or 
audio material of any kind. We seek all records, including electronic records, 
audiotapes, videotapes, and photographs, as well as texts, letters, emails, 
facsimiles, telephone messages, voice mail messages, and transcripts, notes, or 
minutes of any meetings, telephone conversations, or discussions. 

 Our request includes any attachments to those records or other materials 
enclosed with a record when transmitted. If an email is responsive to our 
request, then our request includes all prior messages sent or received in that 
email chain, as well as any attachments. 

 Please search all relevant records or systems containing records regarding 
agency business. Do not exclude records regarding agency business contained 
in files, email accounts, or devices in the personal custody of your officials, such 
as personal email accounts or text messages. Records of official business 
conducted using unofficial systems or stored outside of official files are subject 
to the Federal Records Act and FOIA. It is not adequate to rely on policies and 
procedures that require officials to move such information to official systems 
within a certain period of time; AFL has a right to records contained in those 
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files even if material has not yet been moved to official systems or if officials 
have, by intent or through negligence, failed to meet their obligations. 

Please use all tools available to your agency to conduct a complete and efficient 
search for potentially responsive records. Agencies are subject to 
governmentwide requirements to manage agency information electronically, 
and many agencies have adopted the National Archives and Records 
Administration (“NARA”) Capstone program, or similar policies. These 
systems provide options for searching emails and other electronic records in a 
manner that is reasonably likely to be more complete than just searching 
individual custodian files. For example, a custodian may have deleted a 
responsive email from his or her email program, but your agency’s archiving 
tools may capture that email under Capstone. At the same time, custodian 
searches are still necessary; you may not have direct access to files stored in 
.PST files, outside of network drives, in paper format, or in personal email 
accounts. 

 If some portions of the requested records are properly exempt from disclosure, 
please disclose any reasonably segregable non-exempt portions of the 
requested records. If a request is denied in whole, please state specifically why 
it is not reasonable to segregate portions of the record for release. 

 Please take appropriate steps to ensure that records responsive to this request 
are not deleted by the agency before the completion of processing for this 
request. If records potentially responsive to this request are likely to be located 
on systems where they are subject to potential deletion, including on a 
scheduled basis, please take steps to prevent that deletion, including, as 
appropriate, by instituting a litigation hold on those records. 

IV. Fee Waiver Request 
 
Per 5 U.S.C. § 552(a)(4)(A)(iii) and your regulations, AFL requests a waiver of all 
search and duplication fees associated with this request.  
 
First, AFL is a qualified non-commercial public education and news media requester. 
AFL is a new organization, but it has already demonstrated its commitment to the 
public disclosure of records and creation of editorial content through regular 
substantive analyses posted to its website. For example, its officials routinely appear 
on national television and use social media platforms to disseminate the information 
it has obtained about federal government activities. In this case, AFL will make your 
records and your responses publicly available for the benefit of citizens, scholars, and 
others. The public’s understanding of your policies and practices will be enhanced 
through AFL’s analysis and publication of the requested records. As a nonprofit 
organization, AFL does not have a commercial purpose and the release of the 
information requested is not in AFL’s financial interest. 
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Second, waiver is proper as disclosure of the requested information is “in the public 
interest because it is likely to contribute significantly to public understanding of 
operations or activities of the government.”1 Moreover, the Administration has made 
several significant and public commitments to transparency, openness, and ethics. 
The public has a significant interest in understanding the qualifications of the 
individuals selected to lead the Department and implement the Administration’s 
policies and priorities. The public also has a significant interest in ensuring that 
government decisions are not influenced by improper conflicts of interest or other 
unethical conduct.  
 
V. Production 
 
To accelerate release of responsive records, AFL welcomes production on an agreed 
rolling basis. 
 
If possible, please provide responsive records in an electronic format by email. 
Alternatively, please provide responsive records in native format or in PDF format 
on a USB drive. Please send any responsive records being transmitted by mail to 
America First Legal Foundation, 600 14th Street NW, 5th Floor, Washington, D.C. 
20005.  
 
VI.  Conclusion 
 
If you have any questions about how to construe this request for records or believe 
further discussions regarding search and processing would facilitate a more efficient 
production of records of interest to AFL, please do not hesitate to contact me at 
foia@aflegal.org. Finally, if AFL’s request for a fee waiver is not granted in full, please 
contact us immediately upon making that determination. 

Thank you,  

/s/ Andrew Block 
Andrew Block
America First Legal Foundation

 
1 5 U.S.C. § 552(a)(4)(A)(iii). 
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Request Acknowledgement by DoED 
1 message 

EDFOIAManager@ed.gov <EDFOIAManager@ed.gov> 
To: foia@aflegal.org 

Dear Gene Hamilton, 

AFL FOIA <foia@aflegal.org> 

Fri, Jul 16, 2021 at 9:35 AM 

Case Number 21-02226-F has been assigned to the request you submitted. In all future correspondence 
regarding this request please reference case number 21-02226-F. 

Regards, 
DoED 
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UNITED STATES DEPARTMENT OF EDUCATION
       
         OFFICE OF THE SECRETARY
   
                   FOIA Service Center

     August 3, 2021

Gene Hamilton
600 14th St. NW
5th Floor
Washington, DC  20005

FOIA Request No. 21-02226-F

Dear Gene Hamilton:

This letter is in response to your request dated July 16, 2021, requesting information pursuant to 
the Freedom of Information Act (FOIA), 5 U.S.C. § 552.  Your request was received in this 
office on July 16, 2021.  Your request was assigned to the Multiple Offices within the 
Department to search for documents that may be responsive to your request. 

You have asked for a waiver of all fees, including duplication fees, associated with processing 
your request based on your requester category as News Media requester. Based on the 
information you submitted for a fee waiver, that request is granted.

You have the right to seek further assistance from the Department’s FOIA Public Liaison, Robert 
Wehausen.  The Department’s FOIA Public Liaison can be reached by:

Mail: FOIA Public Liaison
Office of the Executive Secretariat
U.S. Department of Education
400 Maryland Ave., SW, LBJ 7C132
Washington, DC 20202-4500

E-mail:Robert.Wehausen@ed.gov
Phone: 202-205-0733
Fax: 202-401-0920

If you have any questions, or would like the original signed copy of this letter, please contact 
the FOIA Requester Service Center at (202) 401-8365 or via e-mail at 
EDFOIAManager@ed.gov.

Sincerely,

Elise Cook
Government Information Specialist
Office of the Executive Secretariat
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UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE OF THE SECRETARY 

FOIA Service Center 

August 13, 2021 
Gene Hamilton 
600 14th St. NW 
5th Floor 
Washington, DC 20005 

RE: 20-DAY NOTIFICATION 21-02226-F 

Dear Gene Hamilton: 

This is the Department of Education's (the Department) initial determination letter to your 
request dated, July 16, 2021, seeking information pursuant to the Freedom oflnformation Act 
(FOIA), 5 U.S.C. § 552. Your request was forwarded to the appropriate office(s) within the 
Department for any responsive documents they may have. 

We aim to complete your requests as promptly as possible. At this time, we are unable to provide 
an estimated completion date, but intend to provide records on a rolling basis as they become 
available. Should you wish to narrow the scope of your requests, this action may limit the number 
of potentially responsive records and speed the necessary processing. 

You can check on the status of your FOIA request at the link provided below: 
https://foiaxpress.pal.ed.gov/app/CheckStatus.aspx 

You have the right to seek assistance and/or dispute resolution services from the Department' s 
FOIA Public Liaison or the Office of Government Information Services (OGIS). The FOIA 
Public Liaison is responsible, among other duties, for assisting in the resolution ofFOIA disputes. 
OGIS, which is outside the Department of Education, offers mediation services to resolve 
disputes between FOIA requesters and Federal agencies as a non-exclusive alternative to 
litigation. 

They can be contacted by: 

Mail FOJA Public Liaison 
Office of the Executive Secretariat 
U.S. Department of Education 
400 Maryland Ave., SW, LBJ 7Cl32 
Washinl!ton, DC 20202-4500 

E-mail robert. wehausen@ed. uov 
Phone 202-205-0733 

Fax 202-40 1-092 0 

Office of Government Information Services 
National Archives and Records Administration 
8601 Adelphi Road 
College Park, MD 20740-6001 

OGIS@nara. uov 
202-741-5770; toll free at 1-877-684-6448 
202-741-5769 

Sincerely 

~eSfuwui.Middldan 
Government Information Specialist 
Executive Secretariat 
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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF THE SECRETARY

FOIA Service Center

September 17, 2021

Gene Hamilton
600 14th St. NW
5th Floor
Washington, DC  20005

RE: FOIA Request No. 21-02226-F 

Dear Gene Hamilton:

This letter is an interim response to your request for information pursuant to the Freedom of 
Information Act (FOIA), 5 U.S.C. § 552, dated July 16, 2021, and received in this office on July 
16, 2021.  Your request was forwarded to the appropriate offices to search for documents that 
may be responsive to your request: Office of Financial Operations (OFO) and Office of the 
General Counsel (OGC).

You requested:  

A. Records sufficient to identify all employees who entered into a position at the agency as a 
Political Appointee since January 20, 2021, to the date this records request is processed, 
and the title or position of each employee (to the extent that individuals have held 
multiple positions during this time period, identify each title or position and the time 
period it was held). 

B. Records sufficient to identify all career employees who, between January 20, 2021, and 
the date this records request is processed, have been detailed to 1) a position eligible to be 
filled by a Political Appointee, or 2) a new position through coordination or consultation 
with either the White House Liaison or Presidential Personnel Office; the title or position 
of each employee while on detail; and each employee’s originating agency or component, 
and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in connection with 
determining the appropriate salary for the individual, or if that is not available, a 
recent resume contained within the agency’s records. AFL has no objection to the 
redaction of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and descriptions of such 
experiences are not exempt and should be produced.

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 2635.502. 

Case 1:22-cv-01901   Document 1-5   Filed 06/30/22   Page 2 of 3



Page 2 of 2-Gene Hamilton
FOIA Request No. 21-02226-F

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive Order 
13989 and Office of Government Ethics Legal Advisory 21-04, received by the 
individual.

5. Any ethics agreement executed by the individual; any Certification of Ethics 
Agreement Compliance; and any records relating to any violation by an individual 
of his or her ethics agreement. 

6. Records reflecting any recusal determination made or issued for the individual. 

7. Copies of any SF-50 forms for the individual reflecting any change in position, 
title, or salary, including when the employee starts or leaves a position.

8. Completed Ethics Pledge for each individual. 

This response concerns OFO.  Available for Public Access Link (PAL) download are 379 pages 
of documents responsive to your request.  The documents provided are:

21-02226-F OFO

You can access your PAL account at this link: https://foiaxpress.pal.ed.gov/app/PalLogin.aspx

However, certain information has been withheld according to FOIA exemption (b)(6), specified 
below:

Records or portions of records relating to personal information is exempt pursuant to 5 
U.S.C. §552 (b)(6) of the FOIA.  Disclosure of this information would constitute a 
clearly unwarranted invasion of personal privacy.

At this time, the Department is continuing to process your request and your FOIA request case 
file remains open.  It will not close until the Department provides you with a response regarding 
outstanding responsive documents.  Our final release letter will contain information related to 
your appeal rights of the agency’s decisions.

If you have any questions, please contact the FSC at (202) 401-8365 or 
EDFOIAMANAGER@ed.gov.

Sincerely,

DeShawn Middleton
DeShawn Middleton
Government Information Specialist
Office of the Executive Secretariat
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PLAINTIFF AND ONE BOX FOR DEFENDANT) FOR DIVERSITY CASES ONLY!

o 1 U.S. Government
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o 2 U.S. Government
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o 3 Federal Question
(U.S. Government Not a Party)

o 4 Diversity
(Indicate Citizenship of

  Parties in item III) 

Citizen of this State

Citizen of Another State
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Foreign Country 
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o 1
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o 5

o 6
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o 4

o 5

o 6

IV. CASE ASSIGNMENT AND NATURE OF SUIT
(Place an X in one category, A-N, that best represents your Cause of Action and one in a corresponding Nature of Suit) 

o A.   Antitrust

410 Antitrust 

o B.   Personal Injury/ 
  Malpractice 

310 Airplane 

315 Airplane Product Liability 
320 Assault, Libel & Slander 

330 Federal Employers Liability 

340 Marine
345 Marine Product Liability 

350 Motor Vehicle 

355 Motor Vehicle Product Liability 
360 Other Personal Injury 

362 Medical Malpractice 

365 Product Liability 
367 Health Care/Pharmaceutical  

      Personal Injury Product Liability  
368 Asbestos Product Liability 

o C.   Administrative Agency
  Review 

151 Medicare Act 

Social Security 
861 HIA (1395ff) 

862 Black Lung (923) 
863 DIWC/DIWW (405(g)) 

864 SSID Title XVI 

865 RSI (405(g)) 
Other Statutes 

891 Agricultural Acts 
893 Environmental Matters 

890 Other Statutory Actions (If 

  Administrative Agency is  
  Involved) 

o D.   Temporary Restraining 
  Order/Preliminary 
  Injunction 

Any nature of suit from any category 
may be selected for this category of 
case assignment.  

*(If Antitrust, then A governs)* 

o E.   General Civil (Other)      OR o F.   Pro Se General Civil
Real Property

210 Land Condemnation 
220 Foreclosure 

230 Rent, Lease & Ejectment 

240 Torts to Land 
245 Tort Product Liability 

290 All Other Real Property 

Personal Property
370 Other Fraud 

371 Truth in Lending 
380 Other Personal Property 

       Damage 

385 Property Damage  
  Product Liability 

Bankruptcy
422 Appeal 27 USC 158 
423 Withdrawal 28 USC 157 

Prisoner Petitions 
535 Death Penalty 
540 Mandamus & Other 

550 Civil Rights 

555 Prison Conditions 
560 Civil Detainee – Conditions 

  of Confinement 

Property Rights 
820 Copyrights 

830 Patent 
835 Patent – Abbreviated New 

       Drug Application 

840 Trademark 
880 Defend Trade Secrets Act of   

  2016 (DTSA) 

Federal Tax Suits 
870 Taxes (US plaintiff or  
       defendant) 
871 IRS-Third Party 26 USC 

  7609 

Forfeiture/Penalty 
625 Drug Related Seizure of  

       Property 21 USC 881 
690 Other 

Other Statutes 
375 False Claims Act 
376 Qui Tam (31 USC 

3729(a)) 
400 State Reapportionment 
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450 Commerce/ICC Rates/etc
460 Deportation  
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  Application
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       & Corrupt Organization 
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485 Telephone Consumer  
       Protection Act (TCP ) 
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850 Securities/Commodities/ 

       Exchange 
896 Arbitration 
899 Administrative Procedure  
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       Agency Decision
950 Constitutionality of State 

  Statutes 
890 Other Statutory Actions 

  (if not administrative agency 

  review or Privacy Act)
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o G.   Habeas Corpus/  
       2255 
 
530 Habeas Corpus – General 

510 Motion/Vacate Sentence 

463 Habeas Corpus – Alien  
       Detainee 

o H.   Employment 
Discrimination  
 
442 Civil Rights – Employment  
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       discrimination, disability, age,  
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o I.   FOIA/Privacy Act 

895 Freedom of Information Act
890 Other Statutory Actions  

(if Privacy Act) 
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152 Recovery of Defaulted  
Student Loan 
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o K.   Labor/ERISA 
       (non-employment) 

710 Fair Labor Standards Act

720 Labor/Mgmt. Relations 
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751 Family and Medical  

       Leave Act 
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445 Americans w/Disabilities –  
       Employment  
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       Other 
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130 Miller Act 
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o 1 Original 
Proceeding 

o 2 Removed  
       from State  
       Court 

o 3 Remanded 
from Appellate 
Court 

o 4 Reinstated 
or Reopened 

o 5 Transferred 
from another 
district (specify)  

o 6 Multi-district         
Litigation 

o 7 Appeal to  
District Judge 
from Mag. 
Judge 
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Direct File 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1901 

U.S. DEPARTMENT OF EDUCATION, 

Defendant 

To: (Defendant's name and address) 

SUMMONS IN A CIVIL ACTION 

U.S. DEPARTMENT OF EDUCATION 
400 MARYLAND AVE, SW 
WASHINGTON, DC 20202 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1901 

U.S. DEPARTMENT OF EDUCATION, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Merrick B. Garland, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1901 

U.S. DEPARTMENT OF EDUCATION, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Matthew M. Graves, U.S. Attorney for the District of Columbia 
U.S. Attorney's Office 
Attn: Civil Process Clerk 
601 D Street, NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 
AMERICA FIRST LEGAL 
FOUNDATION, 
611 Pennsylvania Ave SE #231 
Washington, DC 20003  

  

  
   Plaintiff, 
  

         Civil Action No.: 22-1888 
 

v.    
 
U.S. DEPARTMENT OF ENERGY, 
1000 Independence Ave., SW 
Washington, DC 20585 
 

 

   Defendant.  
 

 

 
COMPLAINT 

1. Plaintiff America First Legal Foundation (“AFL”) brings this action 

against Defendant U.S. Department of Energy (“Energy”) to compel compliance with 

the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. 

§ 552(a)(4)(B) and 28 U.S.C. § 1331.  Additionally, it may grant declaratory relief 

pursuant to 28 U.S.C. § 2201, et seq.  

3. Venue is proper in this District pursuant to 5 U.S.C. § 552(a)(4)(B) and 

28 U.S.C. § 1391(e). 
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PARTIES 

4. AFL is a nonprofit organization working to promote the rule of law in 

the United States, prevent executive overreach, ensure due process and equal 

protection for all Americans, and encourage public knowledge and understanding of 

the law and individual rights guaranteed under the United States Constitution and 

the laws of the United States. AFL’s mission includes promoting government 

transparency and accountability by gathering official information, analyzing it, and 

disseminating it through reports, press releases, and/or other media, including social 

media platforms, all to educate the public.  All of the records AFL receives will be 

made publicly available on AFL’s website for citizens, journalists, and scholars to 

review and use. AFL’s principal office is located in the District of Columbia.  

5. Energy is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f) and has possession and control of the records AFL seeks. 

BACKGROUND 

6. Transparency is key to a thriving democracy.  Without it, it is impossible 

for citizens to hold Government accountable.   

7. Indeed, the Biden Administration routinely states that it is committed 

to a transparent, open, and ethical government.1  

 
1 FACT SHEET: Biden-Harris Administration Prioritizes Effectiveness, 
Accountability, and Transparency in Bipartisan Infrastructure Law Implementation, 
THE WHITE HOUSE (Apr. 29, 2022), https://tinyurl.com/bdhrccyk; Biden White House 
pledges data, transparency, respect for free press, REUTERS (Jan. 20, 2021), 
https://tinyurl.com/3fzz25mf; Mark Joyella, Biden’s White House Press Secretary 
Promises ‘Trust and Transparency,’ FORBES (Jan. 20, 2021), 
https://tinyurl.com/2p8729wz.  
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8. “Timely disclosure of records is also essential to the core purpose of 

FOIA.” U.S. Dep’t Just., Freedom of Information Act Guidelines (Mar. 15, 2022), 

https://tinyurl.com/2yd463dv. 

9. Yet, questions remain about whether the individuals selected to lead 

various agencies have adequate qualifications, and whether they have conflicts of 

interest that should preclude them from serving in those positions.    

10. To ensure transparency, the Government must be open about the 

backgrounds and qualifications of individuals selected to lead agencies, including 

Energy.   

11. Importantly, that includes sufficient information to assure citizens that 

those selected to lead various agencies are not influenced by conflicts of interest from 

previous experiences.   

AFL’S FOIA REQUEST 

12. To better understand the backgrounds of individuals hired at Energy, 

AFL submitted a FOIA request to Energy on July 15, 2021.  See Ex. A. 

13. In that request, AFL sought:  

A. Records sufficient to identify all employees who entered into a position 
at the agency as a Political Appointee since January 20, 2021, to the 
date this records request is processed, and the title or position of each 
employee (to the extent that individuals have held multiple positions 
during this time period, identify each title or position and the time 
period it was held). 

B. Records sufficient to identify all career employees who, between 
January 20, 2021, and the date this records request is processed, have 
been detailed to 1) a position eligible to be filled by a Political Appointee, 
or 2) a new position through coordination or consultation with either the 
White House Liaison or Presidential Personnel Office; the title or 
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position of each employee while on detail; and each employee’s 
originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in 
connection with determining the appropriate salary for the 
individual, or if that is not available, a recent resume contained 
within the agency’s records.  AFL has no objection to the redaction 
of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and 
descriptions of such experiences are not exempt and should be 
produced. 

2. Any waivers issued to the individual pursuant to 18 U.S.C. 
§ 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. 
§ 2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of 
Executive Order 13989 and Office of Government Ethics Legal 
Advisory 21-04, received by the individual. 

5. Any ethics agreement executed by the individual; any 
Certification of Ethics Agreement Compliance; and any records 
relating to any violation by an individual of his or her ethics 
agreement. 

6. Records reflecting any recusal determination made or issued for 
the individual. 

7. Copies of any SF-50 forms for the individual reflecting any change 
in position, title, or salary, including when the employee starts or 
leaves a position. 

8. Completed Ethics Pledge for each individual. 

14. AFL submitted its FOIA request to Energy by e-mail, sending it to foia-

central@hq.doe.gov.  See id. 

15. This request also sought a fee waiver.  See id. 
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16. On July 23, 2021, Energy sent AFL a letter stating that the request was 

assigned to Energy’s Office of the General Counsel and Office of the Chief Human 

Capital Office.  See Ex. B.   

17. This letter also stated that Energy granted AFL’s fee waiver request.  

See id. 

18. Further, this letter stated that, after the offices identified above 

“complet[ed]” their “search and review of any records located, you will be provided a 

response.”  Id. 

19. Since then, AFL has received no further response from Energy about its 

FOIA request.   

20. By failing to respond to AFL’s request, Energy is depriving AFL and the 

public of vital information needed to determine whether the individuals selected to 

lead Energy have the necessary qualifications and lack conflicts of interest that would 

influence their decision making.  

COUNT I 
Violation of FOIA, 5 U.S.C. § 552 

21. AFL repeats the foregoing paragraphs as if set forth fully herein. 

22. Energy is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f). 

23. By letter dated July 15, 2021, AFL submitted a FOIA request to Energy. 

24. AFL’s FOIA request complied with all applicable statutes and 

regulations. 
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25. The requested records are not exempt from FOIA pursuant to 5 U.S.C. 

§ 552(b). 

26. Energy has failed to respond to AFL’s request within the statutory time-

period.  See 5 U.S.C. § 552(a)(6). 

27. Accordingly, AFL has exhausted its administrative remedies.  See 5 

U.S.C. § 552(a)(6)(C). 

28. By failing to release any responsive, non-exempt records, or otherwise 

offer a reasonable schedule for production, Energy has violated FOIA.  See 5 U.S.C. 

§ 552(a)(3)(A).  

PRAYER FOR RELIEF 

 WHEREFORE, AFL respectfully requests that this Court: 

i. Declare that the records sought by the request, as described in the 

foregoing paragraphs, must be disclosed pursuant to 5 U.S.C. § 552. 

ii. Order Energy to conduct searches immediately for all records responsive 

to AFL’s FOIA request and demonstrate that they employed search methods 

reasonably likely to lead to the discovery of responsive records.  

iii. Order Energy to produce by a date certain all non-exempt records 

responsive to AFL’s FOIA request. 

iv. Award AFL attorneys’ fees and costs incurred in this action pursuant to 

5 U.S.C. § 552(a)(4)(E). 

v. Grant AFL such other and further relief as this Court deems proper. 
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June 30, 2022     Respectfully submitted, 

       /s/ Brian J. Field   
       BRIAN J. FIELD 
       D.C. Bar No. 985577 
       SCHAERR | JAFFE LLP 
       1717 K Street NW 

Suite 900 
       Washington, DC 20006 
       Tel.: (202) 787-1060 
       E-mail: bfield@schaerr-jaffe.com 
        
       /s/ Michael Ding 
       MICHAEL DING  

   D.C. Bar No. 1027252   
   AMERICA FIRST LEGAL FOUNDATION 

       611 Pennsylvania Ave SE #231 
Washington, D.C. 20003 
Tel.: (202) 964-3721 
E-mail: michael.ding@aflegal.org  
 
Counsel for Plaintiff America First 
Legal Foundation 
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July 15, 2021

Via Email - FOIA-Central@hq.doe.gov

U.S. Department of Energy
1000 Independence Avenue, SW
Washington, DC 20585

Freedom of Information Act Request: Information Regarding Political 
Leadership and Staffing at the Department of Energy

Dear FOIA Officer:

America First Legal Foundation (“AFL”) is a national, nonprofit organization. AFL 
works to promote the rule of law in the United States, prevent executive overreach, 
ensure due process and equal protection for all Americans, and promote knowledge 
and understanding of the law and individual rights guaranteed under the 
Constitution and laws of the United States.

AFL’s mission includes promoting government transparency and accountability by 
gathering official information, analyzing it, and disseminating it through reports, 
press releases, and/or other media, including social media platforms, to educate the 
public. At the core of this mission is knowing who the people are that have been 
selected to lead the government on a day-to-day basis and ensuring that they are 
qualified to hold those positions. Therefore, under the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552, AFL hereby requests the following records within twenty 
business days.

I. Definitions 

For the purposes of this request, “Political Appointee” means any person who is 
employed by the Department who is: 1) Presidentially Appointed and Senate 
Confirmed (“PAS”); 2) Presidentially Appointed (“PA”); 3) in a non-career Senior 
Executive Service (“SES”) position; 5) a career SES but has been detailed to a 
leadership or political position since January 20, 2021, 6) a Schedule C employee; 7) 
in an administratively determined position; 8) in a position that was filled by 
coordination with, or through, the White House Liaison or Presidential Personnel 
Office (“PPO”); or 9) a Special Government Employee (“SGE”). 

Case 1:22-cv-01888   Document 1-1   Filed 06/30/22   Page 2 of 6



2 

To the extent an SGE is not a Political Appointee or an actual employee any request 
or reference to a political appointee or employee should be read to mean “Political 
Appointee or SGE.”
 
Requests A through C below are intended to be enterprise-wide, meaning that any 
political appointee who has been hired should be identified regardless of the office or 
component in which they work. 
 
II. Requested Records 
 

A. Records sufficient to identify all employees who entered into a position at the 
agency as a Political Appointee since January 20, 2021, to the date this 
records request is processed, and the title or position of each employee (to the 
extent that individuals have held multiple positions during this time period, 
identify each title or position and the time period it was held). 

B. Records sufficient to identify all career employees who, between January 20, 
2021, and the date this records request is processed, have been detailed to 1) 
a position eligible to be filled by a Political Appointee, or 2) a new position 
through coordination or consultation with either the White House Liaison or 
Presidential Personnel Office; the title or position of each employee while on 
detail; and each employee’s originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in connection 
with determining the appropriate salary for the individual, or if that is 
not available, a recent resume contained within the agency’s records. 
AFL has no objection to the redaction of employee’s contact 
information, such as email, address, phone numbers etc.; however, 
prior employment, education, and descriptions of such experiences are 
not exempt and should be produced.  

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b).

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 
2635.502.  

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive 
Order 13989 and Office of Government Ethics Legal Advisory 21-04, 
received by the individual.  

5. Any ethics agreement executed by the individual; any Certification of 
Ethics Agreement Compliance; and any records relating to any 
violation by an individual of his or her ethics agreement.  
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6. Records reflecting any recusal determination made or issued for the 
individual.  

7. Copies of any SF-50 forms for the individual reflecting any change in 
position, title, or salary, including when the employee starts or leaves 
a position.  

8. Completed Ethics Pledge for each individual.  

 
III. Redactions 
 
Redactions are disfavored as the FOIA’s exemptions are exclusive and must be 
narrowly construed. Am. Immigration Lawyers Ass 'n v. Exec. Office for Immigration 
Review (AILA), 830 F.3d 667, 676-79 (D.C. Cir. 2016). If a record contains information 
responsive to a FOIA request, then Department of State must disclose the entire 
record; a single record cannot be split into responsive and non-responsive bits. Id.; see 
also Parker v. United States DOJ, 278 F. Supp. 3d 446, 451 (D.D.C. 2017). 
Consequently, you should produce email attachments.

In connection with this request, and to comply with your legal obligations:   

Please search all locations and systems likely to have responsive records, 
regardless of format, medium, or physical characteristics.

 In conducting your search, please construe the term “record” in the broadest 
possible sense, to include any written, typed, recorded, graphic, printed, or 
audio material of any kind. We seek all records, including electronic records, 
audiotapes, videotapes, and photographs, as well as texts, letters, emails, 
facsimiles, telephone messages, voice mail messages, and transcripts, notes, or 
minutes of any meetings, telephone conversations, or discussions.

 Our request includes any attachments to those records or other materials 
enclosed with a record when transmitted. If an email is responsive to our 
request, then our request includes all prior messages sent or received in that 
email chain, as well as any attachments. 

 Please search all relevant records or systems containing records regarding 
agency business. Do not exclude records regarding agency business contained 
in files, email accounts, or devices in the personal custody of your officials, such 
as personal email accounts or text messages. Records of official business 
conducted using unofficial systems or stored outside of official files are subject 
to the Federal Records Act and FOIA. It is not adequate to rely on policies and 
procedures that require officials to move such information to official systems 
within a certain period of time; AFL has a right to records contained in those 
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files even if material has not yet been moved to official systems or if officials 
have, by intent or through negligence, failed to meet their obligations.

Please use all tools available to your agency to conduct a complete and efficient 
search for potentially responsive records. Agencies are subject to 
governmentwide requirements to manage agency information electronically, 
and many agencies have adopted the National Archives and Records 
Administration (“NARA”) Capstone program, or similar policies. These 
systems provide options for searching emails and other electronic records in a 
manner that is reasonably likely to be more complete than just searching 
individual custodian files. For example, a custodian may have deleted a 
responsive email from his or her email program, but your agency’s archiving 
tools may capture that email under Capstone. At the same time, custodian 
searches are still necessary; you may not have direct access to files stored in 
.PST files, outside of network drives, in paper format, or in personal email 
accounts. 

 If some portions of the requested records are properly exempt from disclosure, 
please disclose any reasonably segregable non-exempt portions of the 
requested records. If a request is denied in whole, please state specifically why 
it is not reasonable to segregate portions of the record for release. 

 Please take appropriate steps to ensure that records responsive to this request 
are not deleted by the agency before the completion of processing for this 
request. If records potentially responsive to this request are likely to be located 
on systems where they are subject to potential deletion, including on a 
scheduled basis, please take steps to prevent that deletion, including, as 
appropriate, by instituting a litigation hold on those records. 

IV. Fee Waiver Request 
 
Per 5 U.S.C. § 552(a)(4)(A)(iii) and your regulations, AFL requests a waiver of all 
search and duplication fees associated with this request.  
 
First, AFL is a qualified non-commercial public education and news media requester. 
AFL is a new organization, but it has already demonstrated its commitment to the 
public disclosure of records and creation of editorial content through regular 
substantive analyses posted to its website. For example, its officials routinely appear 
on national television and use social media platforms to disseminate the information 
it has obtained about federal government activities. In this case, AFL will make your 
records and your responses publicly available for the benefit of citizens, scholars, and 
others. The public’s understanding of your policies and practices will be enhanced 
through AFL’s analysis and publication of the requested records. As a nonprofit 
organization, AFL does not have a commercial purpose and the release of the 
information requested is not in AFL’s financial interest. 
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Second, waiver is proper as disclosure of the requested information is “in the public 
interest because it is likely to contribute significantly to public understanding of 
operations or activities of the government.”1 Moreover, the Administration has made 
several significant and public commitments to transparency, openness, and ethics. 
The public has a significant interest in understanding the qualifications of the 
individuals selected to lead the Department and implement the Administration’s 
policies and priorities. The public also has a significant interest in ensuring that 
government decisions are not influenced by improper conflicts of interest or other 
unethical conduct.  
 
V. Production 
 
To accelerate release of responsive records, AFL welcomes production on an agreed 
rolling basis. 
 
If possible, please provide responsive records in an electronic format by email. 
Alternatively, please provide responsive records in native format or in PDF format 
on a USB drive. Please send any responsive records being transmitted by mail to 
America First Legal Foundation, 600 14th Street NW, 5th Floor, Washington, D.C. 
20005.  
 
VI.  Conclusion 
 
If you have any questions about how to construe this request for records or believe 
further discussions regarding search and processing would facilitate a more efficient 
production of records of interest to AFL, please do not hesitate to contact me at 
foia@aflegal.org. Finally, if AFL’s request for a fee waiver is not granted in full, please 
contact us immediately upon making that determination. 

Thank you,  

/s/ Reed D. Rubinstein 
Reed D. Rubinstein 
America First Legal Foundation

 
1 5 U.S.C. § 552(a)(4)(A)(iii). 
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July 23, 2021 
 
Reed D. Rubinstein  
America First Legal Foundation 
600 14th Street NW, 5th Floor 
Washington, D.C. 20005 
 
Via email:  foia@aflegal.org  
 

RE:  HQ-2021-00901-F 
 
Dear Mr. Rubinstein: 
 
This is an interim response to the request for information that you sent to the Department 
of Energy (DOE) under the Freedom of Information Act (FOIA), 5 U.S.C. § 552.  You 
requested the following: 
 

A. Records sufficient to identify all employees who entered into a position at the 
agency as a Political Appointee since January 20, 2021, to the date this 
records request is processed, and the title or position of each employee (to the 
extent that individuals have held multiple positions during this time period, 
identify each title or position and the time period it was held). 

B. Records sufficient to identify all career employees who, between January 20, 
2021, and the date this records request is processed, have been detailed to 1) a 
position eligible to be filled by a Political Appointee, or 2) a new position
through coordination or consultation with either the White House Liaison or 
Presidential Personnel Office; the title or position of each employee while on 
detail; and each employee’s originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 
1. The resume provided by the individual to the agency in connection with 

determining the appropriate salary for the individual, or if that is not 
available, a recent resume contained within the agency’s records. AFL has 
no objection to the redaction of employee’s contact information, such as 
email, address, phone numbers etc.; however, prior employment, 
education, and descriptions of such experiences are not exempt and should 
be produced. 

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b).
3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 

2635.502. 
4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive 

Order 13989 and Office of Government Ethics Legal Advisory 21-04, 
received by the individual. 
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5. Any ethics agreement executed by the individual; any Certification of
Ethics Agreement Compliance; and any records relating to any violation 
by an individual of his or her ethics agreement.

6. Records reflecting any recusal determination made or issued for the 
individual.

7. Copies of any SF-50 forms for the individual reflecting any change in 
position, title, or salary, including when the employee starts or leaves a 
position. 

8. Completed Ethics Pledge for each individual.
 

I have assigned your request to DOE’s Office of the General Counsel (GC) and Office of 
the Chief Human Capital Office (HC) to conduct a search of its files for responsive 
documents.  Upon completion of the search and review of any records located, you will 
be provided a response.
 
In your request, you requested a waiver of all fees associated with the processing of this 
request.  For purposes of assessment of any fees, you have been categorized under the 
DOE regulation that implements the FOIA at Title 10, Code of Federal Regulations 
(CFR), Section 1004.9(b)(4), as an “other” requester. Requesters in this category are 
entitled to two (2) free hours of search time and are provided 100 pages at no cost. 
 
Pursuant to 10 CFR 1004.9(8), I have reviewed the information you provided in the 
request to support your request for a fee waiver.  I have determined that the information 
satisfies the criteria considered for a waiver of fees.  A waiver, therefore, is appropriate 
for any fees that may be incurred because the subject of the request relates to a 
government activity, and information about the activity could lead to greater
understanding by the public about the matter.  You also have demonstrated the ability and 
intent of your organization to disseminate the information to the public in a form that can 
further understanding of the subject matter.
 
You may contact DOE's FOIA Public Liaison, Alexander Morris, FOIA Officer, Office 
of Public Information, at 202-586-5955 or by mail at MA-46/Forrestal Building 1000 
Independence Avenue, S.W. Washington, D.C. 20585 for any further assistance and to 
discuss any aspect of your request.  Additionally, you may contact the Office of 
Government Information Services (OGIS) at the National Archives and Records 
Administration to inquire about the FOIA mediation services they offer.  The contact 
information for OGIS is as follows: Office of Government Information Services, National 
Archives and Records Administration, 8601 Adelphi Road-OGIS, College Park, 
Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at 202-741-5770; toll free at 
1-877-684-6448; or facsimile at 202-741-5769.

Please refer to the above referenced number in any communications about the request.  If 
you have any questions about the processing of your request, you may contact Mr.
William Mond, or myself, in this office at MA-46/Forrestal Building, 1000 Independence 
Avenue, SW, Washington, DC 20585, or at (202) 586-5955.    
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FOIA Summ s

1/1  

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA

)

Plaintiff )

)

v. ) Civil Action No.

)

)

Defendant )

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 30 days after service of this summons on you (not counting the day you received it) you must

serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of

Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney, whose name and

address are:

If you fail to respond, judgment by default may be entered against you for the relief demanded in the

complaint.  You also must file your answer or motion with the court.

ANGELA D. CAESAR, CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

AMERICA FIRST LEGAL FOUNDATION,

22-1888

U.S. DEPARTMENT OF ENERGY,

U.S. DEPARTMENT OF ENERGY
Attn: General Counsel
1000 Independence Ave., SW
Washington, DC 20585

Brian J. Field
Schaerr | Jaffe LLP
1717 K Street NW
Suite 900
Washington, DC 20006
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FOIA Summ s

1/1  

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA

)

Plaintiff )

)

v. ) Civil Action No.

)

)

Defendant )

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 30 days after service of this summons on you (not counting the day you received it) you must

serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of

Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney, whose name and

address are:

If you fail to respond, judgment by default may be entered against you for the relief demanded in the

complaint.  You also must file your answer or motion with the court.

ANGELA D. CAESAR, CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

AMERICA FIRST LEGAL FOUNDATION,

22-1888

U.S. DEPARTMENT OF ENERGY,

Merrick B. Garland, U.S. Attorney General
U.S. Department of Justice
950 Pennsylvania Ave., NW
Washington, DC 20530

Brian J. Field
Schaerr | Jaffe LLP
1717 K Street NW
Suite 900
Washington, DC 20006
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FOIA Summ s

1/1  

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA

)

Plaintiff )

)

v. ) Civil Action No.

)

)

Defendant )

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 30 days after service of this summons on you (not counting the day you received it) you must

serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of

Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney, whose name and

address are:

If you fail to respond, judgment by default may be entered against you for the relief demanded in the

complaint.  You also must file your answer or motion with the court.

ANGELA D. CAESAR, CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

AMERICA FIRST LEGAL FOUNDATION,

22-1888

U.S. DEPARTMENT OF ENERGY,

Matthew M. Graves, U.S. Attorney for the District of Columbia
U.S. Attorney's Office
Attn: Civil Process Clerk
601 D Street, NW
Washington, DC 20530

Brian J. Field
Schaerr | Jaffe LLP
1717 K Street NW
Suite 900
Washington, DC 20006
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 
AMERICA FIRST LEGAL 
FOUNDATION, 
611 Pennsylvania Ave SE #231 
Washington, DC 20003  

  

  
   Plaintiff, 
  

         Civil Action No.: 22-1895 
 

v.    
 
U.S. DEPARTMENT OF HEALTH & 
HUMAN SERVICES, 
200 Independence Ave., SW 
Washington, DC 20201 
 

 

   Defendant.  
 

 

 
COMPLAINT 

1. Plaintiff America First Legal Foundation (“AFL”) brings this action 

against Defendant U.S. Department of Health & Human Services (“HHS”) to compel 

compliance with the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. 

§ 552(a)(4)(B) and 28 U.S.C. § 1331.  Additionally, it may grant declaratory relief 

pursuant to 28 U.S.C. § 2201, et seq.  

3. Venue is proper in this District pursuant to 5 U.S.C. § 552(a)(4)(B) and 

28 U.S.C. § 1391(e). 
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PARTIES 

4. AFL is a nonprofit organization working to promote the rule of law in 

the United States, prevent executive overreach, ensure due process and equal 

protection for all Americans, and encourage public knowledge and understanding of 

the law and individual rights guaranteed under the United States Constitution and 

the laws of the United States. AFL’s mission includes promoting government 

transparency and accountability by gathering official information, analyzing it, and 

disseminating it through reports, press releases, and/or other media, including social 

media platforms, all to educate the public.  All of the records AFL receives will be 

made publicly available on AFL’s website for citizens, journalists, and scholars to 

review and use. AFL’s principal office is located in the District of Columbia.  

5. HHS is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f) and has possession and control of the records AFL seeks. 

BACKGROUND 

6. Transparency is key to a thriving democracy.  Without it, it is impossible 

for citizens to hold Government accountable.   

7. Indeed, the Biden Administration routinely states that it is committed 

to a transparent, open, and ethical government.1  

 
1 FACT SHEET: Biden-Harris Administration Prioritizes Effectiveness, 
Accountability, and Transparency in Bipartisan Infrastructure Law Implementation, 
THE WHITE HOUSE (Apr. 29, 2022), https://tinyurl.com/bdhrccyk; Biden White House 
pledges data, transparency, respect for free press, REUTERS (Jan. 20, 2021), 
https://tinyurl.com/3fzz25mf; Mark Joyella, Biden’s White House Press Secretary 
Promises ‘Trust and Transparency,’ FORBES (Jan. 20, 2021), 
https://tinyurl.com/2p8729wz.  
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8. “Timely disclosure of records is also essential to the core purpose of 

FOIA.” U.S. Dep’t Just., Freedom of Information Act Guidelines (Mar. 15, 2022), 

https://tinyurl.com/2yd463dv. 

9. Yet, questions remain about whether the individuals selected to lead 

various agencies have adequate qualifications, and whether they have conflicts of 

interest that should preclude them from serving in those positions.    

10. To ensure transparency, the Government must be open about the 

backgrounds and qualifications of individuals selected to lead agencies, including 

HHS.   

11. Importantly, that includes sufficient information to assure citizens that 

those selected to lead various agencies are not influenced by conflicts of interest from 

previous experiences.   

AFL’S FOIA REQUEST 

12. To To better understand the backgrounds of individuals hired at HHS, 

AFL submitted a FOIA request to HHS through the HHS FOIA Submission Site at 

https://requests.publiclink.hhs.gov/App/PalLogin.aspx on July 15, 2021.  See Ex. A. 

13. In that request, AFL sought:  

A. Records sufficient to identify all employees who entered into a position 
at the agency as a Political Appointee since January 20, 2021, to the 
date this records request is processed, and the title or position of each 
employee (to the extent that individuals have held multiple positions 
during this time period, identify each title or position and the time 
period it was held). 

B. Records sufficient to identify all career employees who, between 
January 20, 2021, and the date this records request is processed, have 
been detailed to 1) a position eligible to be filled by a Political Appointee, 
or 2) a new position through coordination or consultation with either the 
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White House Liaison or Presidential Personnel Office; the title or 
position of each employee while on detail; and each employee’s 
originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in 
connection with determining the appropriate salary for the 
individual, or if that is not available, a recent resume contained 
within the agency’s records.  AFL has no objection to the redaction 
of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and 
descriptions of such experiences are not exempt and should be 
produced. 

2. Any waivers issued to the individual pursuant to 18 U.S.C. 
§ 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. 
§ 2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of 
Executive Order 13989 and Office of Government Ethics Legal 
Advisory 21-04, received by the individual. 

5. Any ethics agreement executed by the individual; any 
Certification of Ethics Agreement Compliance; and any records 
relating to any violation by an individual of his or her ethics 
agreement. 

6. Records reflecting any recusal determination made or issued for 
the individual. 

7. Copies of any SF-50 forms for the individual reflecting any change 
in position, title, or salary, including when the employee starts or 
leaves a position. 

8. Completed Ethics Pledge for each individual. 

14. This request also sought a fee waiver.  See id. 

15. On July 16, 2021, HHS sent AFL an e-mail acknowledging receipt of the 

request and assigning it tracking number 2021-01440-FOIA-OS.  See Ex. B. 
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16. On July 21, 2021, HHS sent AFL a letter stating that HHS had 

“initiated a search to locate records falling within the scope of your request.”  Ex. C.  

17. On February 11, 2022, AFL sent an e-mail to HHS requesting a status 

update on the processing of this request.   

18. Since then, AFL has received no further response from HHS about its 

FOIA request.   

19. By failing to respond to AFL’s request, HHS is depriving AFL and the 

public of vital information needed to determine whether the individuals selected to 

lead HHS have the necessary qualifications and lack conflicts of interest that would 

influence their decision making.  

COUNT I 
Violation of FOIA, 5 U.S.C. § 552 

20. AFL repeats the foregoing paragraphs as if set forth fully herein. 

21. HHS is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f). 

22. By letter dated July 15, 2021, AFL submitted a FOIA request to HHS. 

23. AFL’s FOIA request complied with all applicable statutes and 

regulations. 

24. The requested records are not exempt from FOIA pursuant to 5 U.S.C. 

§ 552(b). 

25. HHS has failed to respond to AFL’s request within the statutory time-

period.  See 5 U.S.C. § 552(a)(6). 
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26. Accordingly, AFL has exhausted its administrative remedies.  See 5 

U.S.C. § 552(a)(6)(C). 

27. By failing to release any responsive, non-exempt records, or otherwise 

offer a reasonable schedule for production, HHS has violated FOIA.  See 5 U.S.C. 

§ 552(a)(3)(A).  

PRAYER FOR RELIEF 

 WHEREFORE, AFL respectfully requests that this Court: 

i. Declare that the records sought by the request, as described in the 

foregoing paragraphs, must be disclosed pursuant to 5 U.S.C. § 552. 

ii. Order HHS to conduct searches immediately for all records responsive 

to AFL’s FOIA request and demonstrate that they employed search methods 

reasonably likely to lead to the discovery of responsive records.  

iii. Order HHS to produce by a date certain all non-exempt records 

responsive to AFL’s FOIA request. 

iv. Award AFL attorneys’ fees and costs incurred in this action pursuant to 

5 U.S.C. § 552(a)(4)(E). 

v. Grant AFL such other and further relief as this Court deems proper. 
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June 30, 2022     Respectfully submitted, 

       /s/ Brian J. Field   
       BRIAN J. FIELD 
       D.C. Bar No. 985577 
       SCHAERR | JAFFE LLP 
       1717 K Street NW 

Suite 900 
       Washington, DC 20006 
       Tel.: (202) 787-1060 
       E-mail: bfield@schaerr-jaffe.com 
        
       /s/ Michael Ding 
       MICHAEL DING  

   D.C. Bar No. 1027252   
   AMERICA FIRST LEGAL FOUNDATION 

       611 Pennsylvania Ave SE #231 
Washington, D.C. 20003 
Tel.: (202) 964-3721 
E-mail: michael.ding@aflegal.org  
 
Counsel for Plaintiff America First 
Legal Foundation 
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July 1 , 2021 

Via HHS PAL 

U.S. Department of Health & Human Services 
200 Independence Avenue, S.W.
Washington, D.C. 20201

Freedom of Information Act Request: Information Regarding Political
Leadership and Staffing at the Department of Health & Human Services 

Dear FOIA Officer:

America First Legal Foundation (“AFL”) is a national, nonprofit organization. AFL 
works to promote the rule of law in the United States, prevent executive overreach, 
ensure due process and equal protection for all Americans, and promote knowledge 
and understanding of the law and individual rights guaranteed under the 
Constitution and laws of the United States.

AFL’s mission includes promoting government transparency and accountability by 
gathering official information, analyzing it, and disseminating it through reports, 
press releases, and/or other media, including social media platforms, to educate the 
public. At the core of this mission is knowing who the people are that have been 
selected to lead the government on a day-to-day basis and ensuring that they are 
qualified to hold those positions. Therefore, under the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552, AFL hereby requests the following records within twenty 
business days.

I. Definitions

For the purposes of this request, “Political Appointee” means any person who is 
employed by the Department who is: 1) Presidentially Appointed and Senate 
Confirmed (“PAS”); 2) Presidentially Appointed (“PA”); 3) in a non-career Senior 
Executive Service (“SES”) position; 5) a career SES but has been detailed to a 
leadership or political position since January 20, 2021, 6) a Schedule C employee; 7) 
in an administratively determined position; 8) in a position that was filled by 
coordination with, or through, the White House Liaison or Presidential Personnel 
Office (“PPO”); or 9) a Special Government Employee (“SGE”). 
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To the extent an SGE is not a Political Appointee or an actual employee any request 
or reference to a political appointee or employee should be read to mean “Political 
Appointee or SGE.”
 
Requests A through C below are intended to be enterprise-wide, meaning that any 
political appointee who has been hired should be identified regardless of the office or 
component in which they work. 
 
II. Requested Records 
 

A. Records sufficient to identify all employees who entered into a position at the 
agency as a Political Appointee since January 20, 2021, to the date this 
records request is processed, and the title or position of each employee (to the 
extent that individuals have held multiple positions during this time period, 
identify each title or position and the time period it was held). 

B. Records sufficient to identify all career employees who, between January 20, 
2021, and the date this records request is processed, have been detailed to 1) 
a position eligible to be filled by a Political Appointee, or 2) a new position 
through coordination or consultation with either the White House Liaison or 
Presidential Personnel Office; the title or position of each employee while on 
detail; and each employee’s originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in connection 
with determining the appropriate salary for the individual, or if that is 
not available, a recent resume contained within the agency’s records. 
AFL has no objection to the redaction of employee’s contact 
information, such as email, address, phone numbers etc.; however, 
prior employment, education, and descriptions of such experiences are 
not exempt and should be produced.  

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b).

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 
2635.502.  

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive 
Order 13989 and Office of Government Ethics Legal Advisory 21-04, 
received by the individual.  

5. Any ethics agreement executed by the individual; any Certification of 
Ethics Agreement Compliance; and any records relating to any 
violation by an individual of his or her ethics agreement. 
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6. Records reflecting any recusal determination made or issued for the 
individual.  

7. Copies of any SF-50 forms for the individual reflecting any change in 
position, title, or salary, including when the employee starts or leaves 
a position.  

8. Completed Ethics Pledge for each individual.  

 
III. Redactions 
 
Redactions are disfavored as the FOIA’s exemptions are exclusive and must be 
narrowly construed. Am. Immigration Lawyers Ass 'n v. Exec. Office for Immigration 
Review (AILA), 830 F.3d 667, 676-79 (D.C. Cir. 2016). If a record contains information 
responsive to a FOIA request, then Department of State must disclose the entire 
record; a single record cannot be split into responsive and non-responsive bits. Id.; see 
also Parker v. United States DOJ, 278 F. Supp. 3d 446, 451 (D.D.C. 2017). 
Consequently, you should produce email attachments.

In connection with this request, and to comply with your legal obligations:   

Please search all locations and systems likely to have responsive records, 
regardless of format, medium, or physical characteristics.

 In conducting your search, please construe the term “record” in the broadest 
possible sense, to include any written, typed, recorded, graphic, printed, or 
audio material of any kind. We seek all records, including electronic records, 
audiotapes, videotapes, and photographs, as well as texts, letters, emails, 
facsimiles, telephone messages, voice mail messages, and transcripts, notes, or 
minutes of any meetings, telephone conversations, or discussions.

 Our request includes any attachments to those records or other materials 
enclosed with a record when transmitted. If an email is responsive to our 
request, then our request includes all prior messages sent or received in that 
email chain, as well as any attachments. 

 Please search all relevant records or systems containing records regarding 
agency business. Do not exclude records regarding agency business contained 
in files, email accounts, or devices in the personal custody of your officials, such 
as personal email accounts or text messages. Records of official business 
conducted using unofficial systems or stored outside of official files are subject 
to the Federal Records Act and FOIA. It is not adequate to rely on policies and 
procedures that require officials to move such information to official systems 
within a certain period of time; AFL has a right to records contained in those 
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files even if material has not yet been moved to official systems or if officials 
have, by intent or through negligence, failed to meet their obligations. 

Please use all tools available to your agency to conduct a complete and efficient 
search for potentially responsive records. Agencies are subject to 
governmentwide requirements to manage agency information electronically, 
and many agencies have adopted the National Archives and Records 
Administration (“NARA”) Capstone program, or similar policies. These 
systems provide options for searching emails and other electronic records in a 
manner that is reasonably likely to be more complete than just searching 
individual custodian files. For example, a custodian may have deleted a 
responsive email from his or her email program, but your agency’s archiving 
tools may capture that email under Capstone. At the same time, custodian 
searches are still necessary; you may not have direct access to files stored in 
.PST files, outside of network drives, in paper format, or in personal email 
accounts. 

 If some portions of the requested records are properly exempt from disclosure, 
please disclose any reasonably segregable non-exempt portions of the 
requested records. If a request is denied in whole, please state specifically why 
it is not reasonable to segregate portions of the record for release. 

 Please take appropriate steps to ensure that records responsive to this request 
are not deleted by the agency before the completion of processing for this 
request. If records potentially responsive to this request are likely to be located 
on systems where they are subject to potential deletion, including on a 
scheduled basis, please take steps to prevent that deletion, including, as 
appropriate, by instituting a litigation hold on those records.

IV. Fee Waiver Request 

Per 5 U.S.C. § 552(a)(4)(A)(iii) and your regulations, AFL requests a waiver of all 
search and duplication fees associated with this request.  

First, AFL is a qualified non-commercial public education and news media requester. 
AFL is a new organization, but it has already demonstrated its commitment to the 
public disclosure of records and creation of editorial content through regular 
substantive analyses posted to its website. For example, its officials routinely appear 
on national television and use social media platforms to disseminate the information 
it has obtained about federal government activities. In this case, AFL will make your 
records and your responses publicly available for the benefit of citizens, scholars, and 
others. The public’s understanding of your policies and practices will be enhanced 
through AFL’s analysis and publication of the requested records. As a nonprofit 
organization, AFL does not have a commercial purpose and the release of the 
information requested is not in AFL’s financial interest.
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Second, waiver is proper as disclosure of the requested information is “in the public 
interest because it is likely to contribute significantly to public understanding of 
operations or activities of the government.”1 Moreover, the Administration has made 
several significant and public commitments to transparency, openness, and ethics. 
The public has a significant interest in understanding the qualifications of the 
individuals selected to lead the Department and implement the Administration’s 
policies and priorities. The public also has a significant interest in ensuring that 
government decisions are not influenced by improper conflicts of interest or other 
unethical conduct.  
 
V. Production 
 
To accelerate release of responsive records, AFL welcomes production on an agreed 
rolling basis. 
 
If possible, please provide responsive records in an electronic format by email. 
Alternatively, please provide responsive records in native format or in PDF format 
on a USB drive. Please send any responsive records being transmitted by mail to 
America First Legal Foundation, 600 14th Street NW, 5th Floor, Washington, D.C. 
20005.  
 
VI.  Conclusion 
 
If you have any questions about how to construe this request for records or believe 
further discussions regarding search and processing would facilitate a more efficient 
production of records of interest to AFL, please do not hesitate to contact me at 
foia@aflegal.org. Finally, if AFL’s request for a fee waiver is not granted in full, please 
contact us immediately upon making that determination. 

Thank you,  

/s/ Reed D. Rubinstein 
Reed D. Rubinstein 
America First Legal Foundation 

 
1 5 U.S.C. § 552(a)(4)(A)(iii). 
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Gmai AFL FOIA <foia@aflegal.org> 

Request Acknowledgement by U.S. Department of Health & Human Services 

noreply@ains.com <noreply@ains.com> 
To: foia@aflegal.org 

Dear Reed Rubinstein, 

Fri, Jul 16, 2021 at 8:46 AM 

Case Number 2021-01440-FOIA-OS has been assigned to the request you submitted. In all future 
correspondence regarding this request please reference case number 2021-01440-FOIA-OS. 
[Quoted text hidden] 
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DEPARTMENT OF HEALTH & HUMAN SERVICES               Office of the Secretary

Assistant Secretary for Public Affairs
Washington, D.C. 20201

Refer to: Request Number 2021-01440-FOIA-OS  

July 21, 2021 

Sent via email:  
Reed Rubinstein
600 14th St. NW
5th Floor
Washington, DC  20005
foia@aflegal.org

Dear Mr. Rubinstein:

This acknowledges receipt of your July 16, 2021, Freedom of Information Act (FOIA) request, 
submitted to the Department of Health and Human Services (HHS), FOI/Privacy Acts Division 
concerning “ Records relating to political leadership and staffing at the Department of 

”Health & Human.  We received your request on July 16, 2021.

We have initiated a search to locate records falling within the scope of your request.  If our 
searching units advise us that you have requested a voluminous amount of records that require 
extensive search and examination, my staff will contact you shortly to discuss your willingness 
to modify your request.    

  
The FOIA requires that we respond to your request within 20 working days of its receipt in this 
office. Please note the following unusual and exceptional circumstances that will impact our 
response time:  (1) we will need to search for and collect records from components and/or field 
offices external to this office; and (2) because we receive a very heavy volume of FOIA requests, 
we will process your request in line with our established policy of "first in, first out" case 
processing.  If either of these circumstances prevents our office from responding within the 20 
working day timeframe, we will utilize a 10 working day extension to process your request, as 
permitted pursuant to the FOIA.  This policy is consistent with court decisions regarding FOIA’s 
time limits.   

 
The law authorizes us to collect fees for responding to FOIA requests and assume you are willing 
to pay any applicable fees for processing this request unless you have stated otherwise.  If at any 
time the fee for processing your request is estimated to exceed $25.00, we will send you an 
invoice for the estimated fee and suspend further processing until payment of the invoiced 
amount is received. If the estimated processing fee does not exceed $25.00, we will send you an 
invoice for the actual fee with our response. 

    
If you are not satisfied with any aspect of the processing and handling of this request, you have 
the right to seek dispute resolution services from:

HHS FOIA/PA Public Liaison
FOI/Privacy Acts Division
Assistant Secretary for Public Affairs (ASPA)
Office of the Secretary (OS)
U.S. Department of Health and Human Services (HHS)
200 Independence Avenue, SW, Suite 729H
Washington, DC 20201
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Telephone:  (202) 690-7453
Fax: (202) 690-8320
E-mail: HHS_FOIA_Public_Liaison@hhs.gov

and/or:

Office of Government Information Services
National Archives and Records Administration
8601 Adelphi Road – OGIS
College Park, MD 20740-6001

Telephone:  202-741-5770
Toll-Free: 1-877-684-6448
E-mail: ogis@nara.gov 
Fax: 202-741-5769

Any questions regarding the status of this request should be directed to Elizabeth Webb at 
FOIARequest@hhs.gov. 

 Sincerely yours,

Arianne Perkins
Director, Initial FOIA Requests
FOI/Privacy Acts Division
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Gmai 

HHS FOIA Request 2021-01440-FOIA-OS 
2 messages 

Webb, Elizabeth <foiarequest@hhs.gov> 
To: foia@aflegal.org 

RE: 2021-01440-FOIA-OS 

Reed Rubinstein 
600 14th St. NW 5th Floor 
Washington, DC 20005 

Dear Mr. Rubinstein: 

AFL FOIA <foia@aflegal.org> 

Wed, Jul 21 , 2021 at4:10 PM 

This is in response to your Freedom of Information Act (FOIA) request, dated: July 16, 2021, concerning 
"Records relating to political leadership and staffing at the Department of Health & Human 
Services .... " We received your request on July 16, 2021 and have begun processing your request. 

Sincerely, 
Elizabeth Webb 

Main Office Line: 202-690-7453 

~ HHS FOIA Request -Acknowledgement Letter.pdf 
· 130K 

AFL FOIA <foia@aflegal.org> 
To: "Webb, Elizabeth" <foiarequest@hhs.gov> 

Good morning, 

Fri, Feb 11, 2022 at 11 :29 AM 

On July 21, 2021, you last wrote to us to update us on the status of request #2021-01440-FOIA-OS 

(notifying us that the request was now "in process"), and we have not heard back from you since. We 
request an update on this request, and are open to discussing a re-scoping of the materials requested, if 
that would assist you in processing the request more expeditiously. 

Thank you, 

America First Legal Foundation 

[Quoted text hidden] 
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CIVIL COVER SHEET 
JS-44 (Rev. 11/2020 DC) 

I. (a) PLAINTIFFS

(b) COUNTY OF RESIDENCE OF FIRST LISTED PLAINTIFF _____________________ 
(EXCEPT IN U.S. PLAINTIFF CASES) 

DEFENDANTS 

COUNTY OF RESIDENCE OF FIRST LISTED DEFENDANT _____________________ 
(IN U.S. PLAINTIFF CASES ONLY) 

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF THE TRACT OF LAND INVOLVED 

(c) ATTORNEYS (FIRM NAME, ADDRESS, AND TELEPHONE NUMBER) ATTORNEYS (IF KNOWN) 

II. BASIS OF JURISDICTION
(PLACE AN x IN ONE BOX ONLY) 

III. CITIZENSHIP OF PRINCIPAL PARTIES (PLACE AN x IN ONE BOX FOR 
PLAINTIFF AND ONE BOX FOR DEFENDANT) FOR DIVERSITY CASES ONLY! 

o 1 U.S. Government
 Plaintiff

o 2 U.S. Government
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o 3 Federal Question
 (U.S. Government Not a Party) 

o 4 Diversity
(Indicate Citizenship of

  Parties in item III) 

Citizen of this State 

Citizen of Another State 
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PTF 
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o 2

o 3

DFT 

o 1

o 2

o 3

Incorporated or Principal Place 
of Business in This State 

Incorporated and Principal Place 
of Business in Another State 

Foreign Nation 

PTF 

o 4

o 5

o 6

DFT 

o 4

o 5

o 6

IV. CASE ASSIGNMENT AND NATURE OF SUIT
(Place an X in one category, A-N, that best represents your Cause of Action and one in a corresponding Nature of Suit) 

o A.   Antitrust

410 Antitrust 

o B.   Personal Injury/ 
  Malpractice 

310 Airplane 

315 Airplane Product Liability 

320 Assault, Libel & Slander 

330 Federal Employers Liability 

340 Marine 

345 Marine Product Liability 

350 Motor Vehicle 

355 Motor Vehicle Product Liability 

360 Other Personal Injury 

362 Medical Malpractice 

365 Product Liability 

367 Health Care/Pharmaceutical  

       Personal Injury Product Liability  

368 Asbestos Product Liability 

o C.   Administrative Agency
  Review 

151 Medicare Act 

Social Security 

861 HIA (1395ff) 

862 Black Lung (923) 

863 DIWC/DIWW (405(g)) 

864 SSID Title XVI 

865 RSI (405(g)) 

Other Statutes 

891 Agricultural Acts 

893 Environmental Matters 

890 Other Statutory Actions (If 

  Administrative Agency is  
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o D.   Temporary Restraining 
  Order/Preliminary 
  Injunction 

Any nature of suit from any category 

may be selected for this category of 
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*(If Antitrust, then A governs)* 

o E.   General Civil (Other)      OR o F.   Pro Se General Civil
Real Property 

210 Land Condemnation 

220 Foreclosure 

230 Rent, Lease & Ejectment 

240 Torts to Land 

245 Tort Product Liability 

290 All Other Real Property 

Personal Property 

370 Other Fraud 

371 Truth in Lending 

380 Other Personal Property 

       Damage 

385 Property Damage  

  Product Liability 

Bankruptcy 

422 Appeal 27 USC 158 

423 Withdrawal 28 USC 157 

Prisoner Petitions 

535 Death Penalty 

540 Mandamus & Other 

550 Civil Rights 

555 Prison Conditions 

560 Civil Detainee – Conditions 

  of Confinement 

Property Rights 

820 Copyrights 

830 Patent 

835 Patent – Abbreviated New 

       Drug Application 

840 Trademark 

880 Defend Trade Secrets Act of   

  2016 (DTSA) 

Federal Tax Suits 

870 Taxes (US plaintiff or  

       defendant) 

871 IRS-Third Party 26 USC 

  7609 

Forfeiture/Penalty 

625 Drug Related Seizure of  

       Property 21 USC 881 

690 Other 

Other Statutes 

375 False Claims Act 

376 Qui Tam (31 USC 

3729(a)) 

400 State Reapportionment 

430 Banks & Banking 

450 Commerce/ICC Rates/etc  

460 Deportation  

462 Naturalization  

  Application 

465 Other Immigration Actions 

470 Racketeer Influenced  
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       Protection Act (TCP ) 
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       Exchange 

896 Arbitration 

899 Administrative Procedure  
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AMERICA FIRST LEGAL FOUNDATION U.S. DEPARTMENT OF HEALTH & HUMAN SERVICES

11001 11001

Brian J. Field
Schaerr | Jaffe LLP
1717 K Street NW, Suite 900, Washington, DC 20006
(202) 787-1060
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o G.   Habeas Corpus/  
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IV. CASE ASSIGNMENT AND NATURE OF SUIT: The assignment of a  judge to your case will depend on the category you select that best 
represents the primary cause of action found in your complaint. You may select only one category.  You must also select one corresponding 
nature of suit found under the category of the case.  

 
VI. CAUSE OF ACTION: Cite the U.S. Civil Statute under which you are filing and write a  brief statement of the primary cause.  

 
VIII. RELATED CASE(S), IF ANY: If you indicated that there is a  related case, you must complete a related case form, which may be obtained from 

the Clerk’s Office. 
 
Because of the need for accurate and complete information, you should ensure the accuracy of the information provided prior to signing the form.  

Under 5 U.S.C. 552, Defendant is required to disclose all non-exempt records responsive to Plaintiff's FOIA request.

✘

✘

06/30/2022 /s/ Brian J. Field
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U.S. DEPARTMENT OF HEALTH & HUMAN SERVICES,

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. 

Defendant 

To: (Defendant's name and address) 

Civil Action No. 22-1895 

SUMMONS IN A CIVIL ACTION 

U.S. DEPARTMENT OF HEAL TH & HUMAN SERVICES 
C/O GENERAL COUNSEL SAMUEL R. BAGENSTOS 
OFFICE OF THE GENERAL COUNSEL 
200 INDEPENDENCE AVE, SW 
WASHINGTON, DC 20201 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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U.S. DEPARTMENT OF HEALTH & HUMAN SERVICES,

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1895 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Merrick B. Garland, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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U.S. DEPARTMENT OF HEALTH & HUMAN SERVICES,

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1895 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Matthew M. Graves, U.S. Attorney for the District of Columbia 
U.S. Attorney's Office 
Attn: Civil Process Clerk 
601 D Street, NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 
AMERICA FIRST LEGAL 
FOUNDATION, 
611 Pennsylvania Ave SE #231 
Washington, DC 20003  

  

  
   Plaintiff, 
  

         Civil Action No.: 22-1903 
 

v.    
 
U.S. DEPARTMENT OF THE 
INTERIOR 
1849 C Street, NW 
Washington, DC 20240 
 

 

   Defendant.  
 

 

 
COMPLAINT 

1. Plaintiff America First Legal Foundation (“AFL”) brings this action 

against Defendant U.S. Department of the Interior (“Interior”) to compel compliance 

with the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. 

§ 552(a)(4)(B) and 28 U.S.C. § 1331.  Additionally, it may grant declaratory relief 

pursuant to 28 U.S.C. § 2201, et seq.  

3. Venue is proper in this District pursuant to 5 U.S.C. § 552(a)(4)(B) and 

28 U.S.C. § 1391(e). 
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PARTIES 

4. AFL is a nonprofit organization working to promote the rule of law in 

the United States, prevent executive overreach, ensure due process and equal 

protection for all Americans, and encourage public knowledge and understanding of 

the law and individual rights guaranteed under the United States Constitution and 

the laws of the United States. AFL’s mission includes promoting government 

transparency and accountability by gathering official information, analyzing it, and 

disseminating it through reports, press releases, and/or other media, including social 

media platforms, all to educate the public.  All of the records AFL receives will be 

made publicly available on AFL’s website for citizens, journalists, and scholars to 

review and use. AFL’s principal office is located in the District of Columbia.  

5. Interior is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f) and has possession and control of the records AFL seeks. 

BACKGROUND 

6. Transparency is key to a thriving democracy.  Without it, it is impossible 

for citizens to hold Government accountable.   

7. Indeed, the Biden Administration routinely states that it is committed 

to a transparent, open, and ethical government.1  

 
1 FACT SHEET: Biden-Harris Administration Prioritizes Effectiveness, 
Accountability, and Transparency in Bipartisan Infrastructure Law Implementation, 
THE WHITE HOUSE (Apr. 29, 2022), https://tinyurl.com/bdhrccyk; Biden White House 
pledges data, transparency, respect for free press, REUTERS (Jan. 20, 2021), 
https://tinyurl.com/3fzz25mf; Mark Joyella, Biden’s White House Press Secretary 
Promises ‘Trust and Transparency,’ FORBES (Jan. 20, 2021), 
https://tinyurl.com/2p8729wz.  
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8. “Timely disclosure of records is also essential to the core purpose of 

FOIA.” U.S. Dep’t Just., Freedom of Information Act Guidelines (Mar. 15, 2022), 

https://tinyurl.com/2yd463dv. 

9. Yet, questions remain about whether the individuals selected to lead 

various agencies have adequate qualifications, and whether they have conflicts of 

interest that should preclude them from serving in those positions.    

10. To ensure transparency, the Government must be open about the 

backgrounds and qualifications of individuals selected to lead agencies, including 

Interior.   

11. Importantly, that includes sufficient information to assure citizens that 

those selected to lead various agencies are not influenced by conflicts of interest from 

previous experiences.   

AFL’S FOIA REQUEST 

12. To better understand the backgrounds of individuals hired at Interior, 

AFL submitted a FOIA request to Interior on July 12, 2021.  See Ex. A. 

13. In that request, AFL sought:  

A. Records sufficient to identify all employees who entered into a position 
at the agency as a Political Appointee since January 20, 2021, to the 
date this records request is processed, and the title or position of each 
employee (to the extent that individuals have held multiple positions 
during this time period, identify each title or position and the time 
period it was held). 

B. Records sufficient to identify all career employees who, between 
January 20, 2021, and the date this records request is processed, have 
been detailed to 1) a position eligible to be filled by a Political Appointee, 
or 2) a new position through coordination or consultation with either the 
White House Liaison or Presidential Personnel Office; the title or 
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position of each employee while on detail; and each employee’s 
originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in 
connection with determining the appropriate salary for the 
individual, or if that is not available, a recent resume contained 
within the agency’s records.  AFL has no objection to the redaction 
of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and 
descriptions of such experiences are not exempt and should be 
produced. 

2. Any waivers issued to the individual pursuant to 18 U.S.C. 
§ 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. 
§ 2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of 
Executive Order 13989 and Office of Government Ethics Legal 
Advisory 21-04, received by the individual. 

5. Any ethics agreement executed by the individual; any 
Certification of Ethics Agreement Compliance; and any records 
relating to any violation by an individual of his or her ethics 
agreement. 

6. Records reflecting any recusal determination made or issued for 
the individual. 

7. Copies of any SF-50 forms for the individual reflecting any change 
in position, title, or salary, including when the employee starts or 
leaves a position. 

8. Completed Ethics Pledge for each individual. 

14. AFL submitted its FOIA request to Interior through FOIA Online.  See 

id. 

15. This request also sought a fee waiver.  See id. 
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16. On July 14, 2021, Interior sent AFL a letter acknowledging receipt of 

the request and assigning it tracking number DOI-OS-2021-005001.  See Ex. B. 

17. In this letter, Interior also stated that AFL’s request “falls into the 

Simple processing track,” where requests “generally take one to five workdays to 

process.”  Id.   

18. On July 29, 2021, Interior issued an interim response, releasing 85 

pages of records with portions withheld pursuant to FOIA Exemption 6.  See Ex. C.  

That letter stated that Interior was “continuing to process additional responsive 

records for your request.”  Id.2   

19. On February 10, 2022, AFL sent an e-mail to Interior requesting a 

status update regarding the processing of its request.  See Ex. D.  

20. On February 16, 2022, Interior responded in an e-mail stating that a 

FOIA analyst “will start the review of these records and will provide them to you as 

quickly as I can.”  Ex. E.   

21. Since then, AFL has received no further response from Interior about its 

FOIA request.   

22. By failing to respond to AFL’s request, Interior is depriving AFL and the 

public of vital information needed to determine whether the individuals selected to 

lead Interior have the necessary qualifications and lack conflicts of interest that 

would influence their decision making.  

 
2 In this lawsuit, AFL does not challenge this specific response, or the redactions 
Interior applied.  Rather, AFL challenges the failure of Interior to comply with FOIA’s 
requirement that records be “made promptly available[.]”  5 U.S.C. § 552(a)(6)(C)(i). 

Case 1:22-cv-01903   Document 1   Filed 06/30/22   Page 5 of 7



6 

COUNT I 
Violation of FOIA, 5 U.S.C. § 552 

23. AFL repeats the foregoing paragraphs as if set forth fully herein. 

24. Interior is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f). 

25. By letter dated July 12, 2021, AFL submitted a FOIA request to Interior. 

26. AFL’s FOIA request complied with all applicable statutes and 

regulations. 

27. The requested records are not exempt from FOIA pursuant to 5 U.S.C. 

§ 552(b). 

28. Interior has failed to complete its response to AFL’s request within the 

statutory time-period.  See 5 U.S.C. § 552(a)(6). 

29. Interior has failed to “ma[ke] promptly available” the requested records.  

5 U.S.C. § 552(a)(6). 

30. Accordingly, AFL has exhausted its administrative remedies.  See 5 

U.S.C. § 552(a)(6)(C). 

31. By failing to release the responsive, non-exempt records, or otherwise 

offer a reasonable schedule for production, Interior has violated FOIA.  See 5 U.S.C. 

§ 552(a)(3)(A).  

PRAYER FOR RELIEF 

 WHEREFORE, AFL respectfully requests that this Court: 

i. Declare that the records sought by the request, as described in the 

foregoing paragraphs, must be disclosed pursuant to 5 U.S.C. § 552. 
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ii. Order Interior to conduct searches immediately for all records 

responsive to AFL’s FOIA request and demonstrate that they employed search 

methods reasonably likely to lead to the discovery of responsive records.  

iii. Order Interior to produce by a date certain all non-exempt records 

responsive to AFL’s FOIA request. 

iv. Award AFL attorneys’ fees and costs incurred in this action pursuant to 

5 U.S.C. § 552(a)(4)(E). 

v. Grant AFL such other and further relief as this Court deems proper. 

June 30, 2022     Respectfully submitted, 

       /s/ Brian J. Field   
       BRIAN J. FIELD 
       D.C. Bar No. 985577 
       SCHAERR | JAFFE LLP 
       1717 K Street NW 

Suite 900 
       Washington, DC 20006 
       Tel.: (202) 787-1060 
       E-mail: bfield@schaerr-jaffe.com 
        
       /s/ Michael Ding 
       MICHAEL DING  

   D.C. Bar No. 1027252   
   AMERICA FIRST LEGAL FOUNDATION 

       611 Pennsylvania Ave SE #231 
Washington, D.C. 20003 
Tel.: (202) 964-3721 
E-mail: michael.ding@aflegal.org  
 
Counsel for Plaintiff America First 
Legal Foundation 
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July 12, 2021

Via FOIAOnline

Department of the Interior 
1849 C Street NW
Washington, DC 20240

Freedom of Information Act Request: Information Regarding Political 
Leadership and Staffing at the Department of the Interior

Dear FOIA Officer:

America First Legal Foundation (“AFL”) is a national, nonprofit organization. AFL 
works to promote the rule of law in the United States, prevent executive overreach, 
ensure due process and equal protection for all Americans, and promote knowledge 
and understanding of the law and individual rights guaranteed under the 
Constitution and laws of the United States.

AFL’s mission includes promoting government transparency and accountability by 
gathering official information, analyzing it, and disseminating it through reports, 
press releases, and/or other media, including social media platforms, to educate the 
public. At the core of this mission is knowing who the people are that have been 
selected to lead the government on a day-to-day basis and ensuring that they are 
qualified to hold those positions. Therefore, under the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552, AFL hereby requests the following records within twenty 
business days.

I. Definitions 

For the purposes of this request, “Political Appointee” means any person who is 
employed by the Department who is: 1) Presidentially Appointed and Senate 
Confirmed (“PAS”); 2) Presidentially Appointed (“PA”); 3) in a non-career Senior 
Executive Service (“SES”) position; 5) a career SES but has been detailed to a 
leadership or political position since January 20, 2021, 6) a Schedule C employee; 7) 
in an administratively determined position; 8) in a position that was filled by 
coordination with, or through, the White House Liaison or Presidential Personnel 
Office (“PPO”); or 9) a Special Government Employee (“SGE”). 

AMERICA 
FIRST 
LEGAL 
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To the extent an SGE is not a Political Appointee or an actual employee any request 
or reference to a political appointee or employee should be read to mean “Political 
Appointee or SGE.”
 
Requests A through C below are intended to be enterprise-wide, meaning that any 
political appointee who has been hired should be identified regardless of the office or 
component in which they work. 
 
II. Requested Records 
 

A. Records sufficient to identify all employees who entered into a position at the 
agency as a Political Appointee since January 20, 2021, to the date this 
records request is processed, and the title or position of each employee (to the 
extent that individuals have held multiple positions during this time period, 
identify each title or position and the time period it was held).  

B. Records sufficient to identify all career employees who, between January 20, 
2021, and the date this records request is processed, have been detailed to 1) 
a position eligible to be filled by a Political Appointee, or 2) a new position 
through coordination or consultation with either the White House Liaison or 
Presidential Personnel Office; the title or position of each employee while on 
detail; and each employee’s originating agency or component, and prior title.

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in connection 
with determining the appropriate salary for the individual, or if that is 
not available, a recent resume contained within the agency’s records. 
AFL has no objection to the redaction of employee’s contact 
information, such as email, address, phone numbers etc.; however, 
prior employment, education, and descriptions of such experiences are 
not exempt and should be produced.  

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b).

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 
2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive 
Order 13989 and Office of Government Ethics Legal Advisory 21-04, 
received by the individual.  

5. Any ethics agreement executed by the individual; any Certification of 
Ethics Agreement Compliance; and any records relating to any 
violation by an individual of his or her ethics agreement.  

Case 1:22-cv-01903   Document 1-1   Filed 06/30/22   Page 3 of 6



3 

6. Records reflecting any recusal determination made or issued for the 
individual.  

7. Copies of any SF-50 forms for the individual reflecting any change in 
position, title, or salary, including when the employee starts or leaves 
a position.  

8. Completed Ethics Pledge for each individual. 

 
III. Redactions 

Redactions are disfavored as the FOIA’s exemptions are exclusive and must be 
narrowly construed. Am. Immigration Lawyers Ass 'n v. Exec. Office for Immigration 
Review (AILA), 830 F.3d 667, 676-79 (D.C. Cir. 2016). If a record contains information 
responsive to a FOIA request, then Department of State must disclose the entire 
record; a single record cannot be split into responsive and non-responsive bits. Id.; see 
also Parker v. United States DOJ, 278 F. Supp. 3d 446, 451 (D.D.C. 2017). 
Consequently, you should produce email attachments. 
 
In connection with this request, and to comply with your legal obligations:   

Please search all locations and systems likely to have responsive records, 
regardless of format, medium, or physical characteristics.

In conducting your search, please construe the term “record” in the broadest 
possible sense, to include any written, typed, recorded, graphic, printed, or 
audio material of any kind. We seek all records, including electronic records, 
audiotapes, videotapes, and photographs, as well as texts, letters, emails, 
facsimiles, telephone messages, voice mail messages, and transcripts, notes, or 
minutes of any meetings, telephone conversations, or discussions. 

 Our request includes any attachments to those records or other materials 
enclosed with a record when transmitted. If an email is responsive to our 
request, then our request includes all prior messages sent or received in that 
email chain, as well as any attachments. 

 Please search all relevant records or systems containing records regarding 
agency business. Do not exclude records regarding agency business contained 
in files, email accounts, or devices in the personal custody of your officials, such 
as personal email accounts or text messages. Records of official business 
conducted using unofficial systems or stored outside of official files are subject 
to the Federal Records Act and FOIA. It is not adequate to rely on policies and 
procedures that require officials to move such information to official systems 
within a certain period of time; AFL has a right to records contained in those 

• 

• 

• 

• 
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files even if material has not yet been moved to official systems or if officials 
have, by intent or through negligence, failed to meet their obligations.

Please use all tools available to your agency to conduct a complete and efficient 
search for potentially responsive records. Agencies are subject to 
governmentwide requirements to manage agency information electronically, 
and many agencies have adopted the National Archives and Records 
Administration (“NARA”) Capstone program, or similar policies. These 
systems provide options for searching emails and other electronic records in a 
manner that is reasonably likely to be more complete than just searching 
individual custodian files. For example, a custodian may have deleted a 
responsive email from his or her email program, but your agency’s archiving 
tools may capture that email under Capstone. At the same time, custodian 
searches are still necessary; you may not have direct access to files stored in 
.PST files, outside of network drives, in paper format, or in personal email 
accounts. 

 If some portions of the requested records are properly exempt from disclosure, 
please disclose any reasonably segregable non-exempt portions of the 
requested records. If a request is denied in whole, please state specifically why 
it is not reasonable to segregate portions of the record for release. 

 Please take appropriate steps to ensure that records responsive to this request 
are not deleted by the agency before the completion of processing for this 
request. If records potentially responsive to this request are likely to be located 
on systems where they are subject to potential deletion, including on a 
scheduled basis, please take steps to prevent that deletion, including, as 
appropriate, by instituting a litigation hold on those records.

IV. Fee Waiver Request

Per 5 U.S.C. § 552(a)(4)(A)(iii) and your regulations, AFL requests a waiver of all 
search and duplication fees associated with this request. 

First, AFL is a qualified non-commercial public education and news media requester. 
AFL is a new organization, but it has already demonstrated its commitment to the 
public disclosure of records and creation of editorial content through regular 
substantive analyses posted to its website. For example, its officials routinely appear 
on national television and use social media platforms to disseminate the information 
it has obtained about federal government activities. In this case, AFL will make your 
records and your responses publicly available for the benefit of citizens, scholars, and 
others. The public’s understanding of your policies and practices will be enhanced 
through AFL’s analysis and publication of the requested records. As a nonprofit 
organization, AFL does not have a commercial purpose and the release of the 
information requested is not in AFL’s financial interest. 

• 

• 

• 
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Second, waiver is proper as disclosure of the requested information is “in the public 
interest because it is likely to contribute significantly to public understanding of 
operations or activities of the government.”1 Moreover, the Administration has made 
several significant and public commitments to transparency, openness, and ethics. 
The public has a significant interest in understanding the qualifications of the 
individuals selected to lead the Department and implement the Administration’s 
policies and priorities. The public also has a significant interest in ensuring that 
government decisions are not influenced by improper conflicts of interest or other 
unethical conduct.  
 
 
V. Production 
 
To accelerate release of responsive records, AFL welcomes production on an agreed 
rolling basis. 
 
If possible, please provide responsive records in an electronic format by email. 
Alternatively, please provide responsive records in native format or in PDF format 
on a USB drive. Please send any responsive records being transmitted by mail to 
America First Legal Foundation, 600 14th Street NW, 5th Floor, Washington, D.C. 
20005. 

VI.  Conclusion 

If you have any questions about how to construe this request for records or believe 
further discussions regarding search and processing would facilitate a more efficient 
production of records of interest to AFL, please do not hesitate to contact me at 
foia@aflegal.org. Finally, if AFL’s request for a fee waiver is not granted in full, please 
contact us immediately upon making that determination.

Thank you,  

/s/ Reed D. Rubinstein 
Reed D. Rubinstein 
America First Legal Foundation

 
1 5 U.S.C. § 552(a)(4)(A)(iii). 
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United States Department of the Interior
OFFICE OF THE SECRETARY

Washington, DC 20240

IN REPLY REFER TO:
7202.4-OS-2021-005001

July 14, 2021

Via email: foia@aflegal.org

Gene Hamilton
America First Legal
600 14th Street NW, 5th Floor
Washington, DC  20005

Dear Mr. Hamilton:

The Office of the Secretary FOIA office received your Freedom of Information Act (FOIA) request, dated
July 12, 2021 on July 12, 2021 and assigned it control number DOI-OS-2021-005001.  Please cite this 
number in any future communications with our office regarding your request.

A. Records sufficient to identify all employees who entered into a position at the agency as 
a Political Appointee since January 20, 2021, to the date this records request is processed, 
and the title or position of each employee (to the extent that individuals have held multiple 
positions during this time period, identify each title or position and the time period it was 
held).

B. Records sufficient to identify all career employees who, between January 20, 2021, and 
date this records request is processed, have been detailed to 1)  position eligible to be filled 
by a Political Appointee, or 2) new position through coordination or consultation with 
either the White House Liaison or Presidential Personnel Office; title or position of each 
employee while on detail; and each employee’s originating agency or component, and prior 
title.

C. For each individual identified in response to Requests 1 and 2:
1. Resume provided by the individual to the agency in connection with 
determining the appropriate salary for the individual, or if that is not available, a 
recent resume contained within the agency’s records. AFL has no objection to the 
redaction of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and descriptions of such 
experiences are not exempt and should be produced;
2. Any waivers issued to individual pursuant to 18 U.S.C. § 208(b);
3. Any authorizations for individual issued pursuant to 5 C.F.R. § 2635.502;
4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive Order 
13989 and Office of Government Ethics Legal Advisory 21-04, received by 
individual;
5. Any ethics agreement executed by individual; any Certification of Ethics 
Agreement Compliance; and any records relating to any violation by an 
individual of his or her ethics agreement;
6. Records reflecting recusal determination made or issued for individual;
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Mr. Gene Hamilton
  

7. Copies of any SF-50 forms for individual reflecting any change in position, 
title, or salary, including when the employee starts or leaves a position. 
8. Completed Ethics Pledge for each individual. 

Fee Category 

We have classified you as a representative of the news media.  As such, we may charge you for some of 
our duplication costs, but we will not charge you for our search or review costs; you also are entitled to up 
to 100 pages of photocopies (or an equivalent volume) for free.  See 43 C.F.R. § 2.39.  If, after taking into 
consideration your fee category entitlements, our processing costs are less than $50.00, we will not bill 
you because the cost of collection would be greater than the fee collected.  See 43 C.F.R. § 2.37(g)

Fee Waiver

You have requested a fee waiver for this request. As a “news media” requester, we believe that your fee 
category entitlements will result in a fee less than $50. We do not bill requesters for FOIA processing fees 
when their fees are less than $50.00, because the cost of collection would be greater than the fee 
collected. See 43 C.F.R. § 2.37(g). Because of this, we believe your request for a fee waiver may be moot. 
Therefore, we do not anticipate that there will be a billable fee for the processing of this request. Should 
this change during the course of processing your request, and anticipate a fee being charged, we will 
provide a formal determination of your fee waiver request. 

Processing Track 

We use Multitrack Processing to process FOIA requests.  The Simple track is for requests that would 
generally take one to five workdays to process.  The Normal track is for requests that would generally 
take six to twenty workdays to process.  The Complex track is for requests that would generally 
take twenty-one to sixty workdays to process.  The Extraordinary track is for requests that would 
generally take more than sixty workdays to process.  The Expedited track is for requests that have been 
granted expedited processing, which are processed as soon as practicable.  Within each track, requests 
are usually processed on a first-in, first-out basis. 

Your request falls into the Simple processing track.  See 43 C.F.R. §§ 2.14, .15 

Format of Records 

You have asked for copies of agency records.  According to our regulations, you may choose the format 
of disclosure for such records.  Unless you specify otherwise, the Office of the Secretary will provide 
copies of responsive records electronically via email or CD-ROM as scanned PDF images when the 
responsive records exceed 50 pages. 

Interim Response 

We are writing to respond to your request on behalf of the Office of the Secretary. The records that you 
have requested for part A are already publicly available at: https://www.doi.gov/pressreleases/interior-
department-announces-additional-members-leadership-team 

Case 1:22-cv-01903   Document 1-2   Filed 06/30/22   Page 3 of 5



Mr. Gene Hamilton
  

The records that you have requested for Part C, sections 2-8, would be maintained by the Office of the 
Solicitor (SOL). As such, we recommend that you submit this request to that agency’s FOIA office at the 
following address:  
 

Office of the Solicitor (SOL) 
Lance Purvis 
1849 C St, NW, MS-6540 
Washington, DC  20240 
Phone: (202) 208-5817 
Fax: (202) 208-5206 

 
We are continuing to process part B and part C, section 1 of your request.

Appeals 

You may appeal this response to the Department’s FOIA/Privacy Act Appeals Officer.  If you choose to 
appeal, the FOIA/Privacy Act Appeals Officer must receive your FOIA appeal no later than 90 
workdays from the date of this final response.  Appeals arriving or delivered after 5 p.m. Eastern Time, 
Monday through Friday, will be deemed received on the next workday.   

Your appeal must be made in writing.  You may submit your appeal and accompanying materials to the 
FOIA/Privacy Act Appeals Officer by mail, courier service, fax, or email.  All communications 
concerning your appeal should be clearly marked with the words: "FREEDOM OF INFORMATION 
APPEAL."  You must include an explanation of why you believe this response is in error.  You must also 
include with your appeal copies of all correspondence between you and the Office of the Secretary 
concerning your FOIA request, including your original FOIA request and this response.  Failure to 
include with your appeal all correspondence between you and the Office of the Secretary will result in the 
Department's rejection of your appeal, unless the FOIA/Privacy Act Appeals Officer determines (in the 
FOIA/Privacy Act Appeals Officer’s sole discretion) that good cause exists to accept the defective appeal. 

Please include your name and daytime telephone number (or the name and telephone number of an 
appropriate contact), email address and fax number (if available) in case the FOIA/Privacy Act Appeals 
Officer needs additional information or clarification of your appeal. 

DOI FOIA/Privacy Act Appeals Office Contact Information
Department of the Interior 
Office of the Solicitor 
1849 C Street, N.W. 
MS-6556 MIB 
Washington, DC 20240 
Attn: FOIA/Privacy Act Appeals Office 
Telephone: (202) 208-5339 
Fax: (202) 208-6677 
Email: FOIA.Appeals@sol.doi.gov 

Conclusion 

For your information, Congress excluded three discrete categories of law enforcement and national 
security records from the requirements of FOIA.  See 5 U.S.C. 552(c).  This response is limited to those 
records that are subject to the requirements of FOIA.  This is a standard notification that is given to all our 
requesters and should not be taken as an indication that excluded records do, or do not, exist. 
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The 2007 FOIA amendments created the Office of Government Information Services (OGIS) to offer 
mediation services to resolve disputes between FOIA requesters and Federal agencies as a non-exclusive 
alternative to litigation.  Using OGIS services does not affect your right to pursue litigation.  You may 
contact OGIS in any of the following ways:  

 
Office of Government Information Services  
National Archives and Records Administration  
8601 Adelphi Road - OGIS  
College Park, MD 20740-6001  
E-mail: ogis@nara.gov  
Web: https://www.archives.gov/ogis
Telephone: 202-741-5770  
Fax: 202-741-5769  
Toll-free: 1-877-684-6448  

Please note that using OGIS services does not affect the timing of filing an appeal with the Department’s 
FOIA & Privacy Act Appeals Officer. 

If you have any questions regarding the status of your request, or any of the issues discussed in this letter, 
you may contact our office by phone at (202) 513-0765, by fax at (202) 219 - 2374,  
by e-mail at os_foia@ios.doi.gov or by mail at U.S. Department of the Interior, 1849 C St, N.W., MS-
7328 MIB, Washington, D.C. 20240. Contact information for the Department’s FOIA Public Liaison, 
who you may also seek dispute resolution services from, is available at 
https://www.doi.gov/foia/foiacenters. 
 

      Sincerely, 
 
 
 
 

      Cynthia Sweeney 
      Office of the Secretary 
      FOIA Office 

CYNTHIA 
SWEENEY 

Digitally signed by CYNTHIA 
SWEENEY 
Date: 2021 .07.14 13:42: 11 
-04'00' 
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United States Department of the Interior
OFFICE OF THE SECRETARY

Washington, DC 20240

IN REPLY REFER TO:
7202.4-DOI-OS-2021-005001

July 29, 2021

Via email: foia@aflegal.org

Gene Hamilton
America First Legal
600 14th Street NW, 5th Floor
Washington, DC  20005

Dear Mr. Hamilton:

The Office of the Secretary FOIA office received your Freedom of Information Act (FOIA) 
request, dated July 12, 2021 on July 12, 2021 and assigned it control number DOI-OS-2021-
005001.  Please cite this number in any future communications with our office regarding your 
request.

A. Records sufficient to identify all employees who entered into a position at the
agency as a Political Appointee since January 20, 2021, to the date this records
request is processed, and the title or position of each employee (to the extent that
individuals have held multiple positions during this time period, identify each title
or position and the time period it was held).

B. Records sufficient to identify all career employees who, between January 20,
2021, and date this records request is processed, have been detailed to 1)  position
eligible to be filled by a Political Appointee, or 2) new position through
coordination or consultation with either the White House Liaison or Presidential
Personnel Office; title or position of each employee while on detail; and each
employee’s originating agency or component, and prior title.

C. For each individual identified in response to Requests 1 and 2:
1. Resume provided by the individual to the agency in connection with
determining the appropriate salary for the individual, or if that is not
available, a recent resume contained within the agency’s records. AFL has
no objection to the redaction of employee’s contact information, such as
email, address, phone numbers etc.; however, prior employment,
education, and descriptions of such experiences are not exempt and should
be produced;
2. Any waivers issued to individual pursuant to 18 U.S.C. § 208(b);
3. Any authorizations for individual issued pursuant to 5 C.F.R. §
2635.502;
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Mr. Gene Hamilton
  

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive 
Order 13989 and Office of Government Ethics Legal Advisory 21-04, 
received by individual;
5. Any ethics agreement executed by individual; any Certification of 
Ethics Agreement Compliance; and any records relating to any violation 
by an individual of his or her ethics agreement; 
6. Records reflecting recusal determination made or issued for individual;
7. Copies of any SF-50 forms for individual reflecting any change in 
position, title, or salary, including when the employee starts or leaves a 
position. 
8. Completed Ethics Pledge for each individual. 

Interim Response 

We are writing to partially respond to your request on behalf of the Office of the Secretary.  We 
have enclosed one (1) file consisting of 85 pages, which are being released to you in part.  We 
are continuing to process additional responsive records for your request. 

Portions of these materials are being withheld under the following FOIA Exemptions:  

Exemption 6 allows an agency to withhold “personnel and medical files and similar files the 
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.”  5 

.  We are withholding 23 pages in part under Exemption 6.  

The phrase “similar files” covers any agency records containing information about a particular 
individual that can be identified as applying to that individual.  To determine whether releasing 
records containing information about a particular individual would constitute a clearly 
unwarranted invasion of personal privacy, we are required to balance the privacy interest that 
would be affected by disclosure against any public interest in the information.    

Under the FOIA, the only relevant public interest to consider under the exemption is the extent to 
which the information sought would shed light on an agency’s performance of its statutory duties 
or otherwise let citizens ‘know what their government is up to.  The burden is on the requester to 
establish that disclosure would serve the public interest.  When the privacy interest at stake and 
the public interest in disclosure have been determined, the two competing interests must be 
weighed against one another to determine which is the greater result of disclosure: the harm to 
personal privacy or the benefit to the public.  The purposes for which the request for information 
is made do not impact this balancing test, as a release of information requested under the FOIA 
constitutes a release to the general public.    
  
The information that has been withheld under Exemption 6 consists of personal phone numbers, 
private emails, and other personal information and we have determined that the individuals to 
whom this information pertains have a substantial privacy interest in withholding it.  Because the 
harm to personal privacy is greater than whatever public interest may be served by disclosure, 
release of the information would constitute a clearly unwarranted invasion of the privacy of these 
individuals and we are withholding it under Exemption 6. 

U.S.C. § 552(b)(6) 
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We reasonably foresee that disclosure would harm an interest protected by one or more of the nine 
exemptions to the FOIA’s general rule of disclosure.  
  
Jeffrey Scott, Attorney-Advisor, in the Office of the Solicitor, was consulted in reaching this 
decision.  Cynthia Sweeney, FOIA & Document Production Program Analyst, Office of the 
Secretary FOIA Office, is responsible for making this decision.  
  
Appeals   

You may appeal this decision to the Department’s FOIA/Privacy Act 
choose to appeal, the FOIA/Privacy Act Appeals Officer must receive your FOIA appeal no 
later than 90 workdays

deemed received on the Your appeal must be made in writing and addressed 
to:  

Attn: FOIA/Privacy Act Appeals Officer 
U.S. Department of the Interior  

Office of the Solicitor  
1849 C Street, N.W.  

MS6556 MIB  
Washington, D.C. 20240

Fax: 202-208-6677  
E- FOIA.Appeals@sol.doi.gov  

  
You must include with your appeal copies of all correspondence between you and the Office of 
the Secretary concerning your FOIA request, including a copy of your original FOIA request and 

you believe the Office of the Secretary’s response was in error.  Failure to include this 
documentation with your appeal will result in the Department’s rejection of your appeal, unless 
the FOIA/Privacy Act Officer determines (in her sole discretion) that good cause exists to accept 

be clearly marked with The appeal 
should include your name, mailing address, daytime telephone number (or the name and 
telephone number of an appropriate contact), email address, and fax number (if available) in case 
the Department needs additional information or clarification. For more information on FOIA 
administrative appeals, including how the Department will respond to your appeal, please refer 
to Subpart H of the Department’s FOIA regulations, -§ 2.64.  

Conclusion 

For your information, Congress excluded three discrete categories of law enforcement and 
national security records from the requirements of FOIA.  See 5 U.S.C. 552(c).  This response is 
limited to those records that are subject to the requirements of FOIA.  This is a standard 
notification that is given to all our requesters and should not be taken as an indication that 
excluded records do, or do not, exist.

Appeals Officer. If you 

_________ from the date of this final letter responding to your FOIA 
request. Appeals arriving or delivered after 5 PM Eastern Time, Monday through Friday, will be 

next workday. _____________ _ 

mail: ----------

the response letter. You must also include, in as much detail as possible, an explanation of why 

the defective appeal. All communications concerning your appeal, including envelopes, should 
the words "FREEDOM OF INFORMATION APPEAL." 

43 C.F.R. § 2.57 
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The 2007 FOIA amendments created the Office of Government Information Services (OGIS) to 
offer mediation services to resolve disputes between FOIA requesters and Federal agencies as a 
non-exclusive alternative to litigation.  Using OGIS services does not affect your right to pursue 
litigation.  You may contact OGIS in any of the following ways:  

 
Office of Government Information Services 
National Archives and Records Administration  
8601 Adelphi Road - OGIS  
College Park, MD 20740-6001  
E-mail: ogis@nara.gov  
Web: https://www.archives.gov/ogis   
Telephone: 202-741-5770  
Fax: 202-741-5769  
Toll-free: 1-877-684-6448  

Please note that using OGIS services does not affect the timing of filing an appeal with the 
Department’s FOIA & Privacy Act Appeals Officer. 

If you have any questions regarding the status of your request, or any of the issues discussed in 
this letter, you may contact our office by phone at (202) 513-0765, by fax at (202) 219 - 2374,  
by e-mail at os_foia@ios.doi.gov or by mail at U.S. Department of the Interior, 1849 C St, N.W., 
MS-7328 MIB, Washington, D.C. 20240. Contact information for the Department’s FOIA Public 
Liaison, who you may also seek dispute resolution services from, is available at 
https://www.doi.gov/foia/foiacenters. 
 

      Sincerely, 
 
 
 
 

      Leah Fairman 
      Deputy FOIA Officer  
      Office of the Secretary 
      FOIA Office 

 

LEAH Digitally signed by 
LEAH FAIRMAN 

FAIRMAN Date: 2021.07.30 
07:46:56 -04'00' 
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Gmai AFL FOIA <foia@aflegal.org> 

FOIA Request - DOI-OS-2021-005001 - Second Interim Response 

AFL FOIA <foia@aflegal.org> 
To: osfoia@email.doi.gov 

Good afternoon, 

Thu, Feb 10, 2022 at 12:22 PM 

On July 30, 2021, we received an interim response to request #DOI-OS-2021-005001. 
Please advise when we can receive the next release of records. 

Thank you, 
America First Legal Foundation 

[Quoted text hidden] 
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Gmai AFL FOIA <foia@aflegal.org> 

FOIA Request - DOI-OS-2021-005001 - Second Interim Response 

OS, OS FOIA <osfoia@ios.doi.gov> 
To: AFL FOIA <foia@aflegal.org> 

Good afternoon, 

Wed, Feb 16, 2022 at 3:55 PM 

Sorry for the delay in responding. This request was just assigned to me for processing. I will start the 
review of these records and will provide them to you as quickly as I can . Hope that you have a wonderful 
afternoon! 

Thanks, 
Cindy 

Department of the Interior 
Office of the Secretary, FOIA Office 
1849 C Street, NW, MS-7328 
Washington, D.C. 20240 
os_foia@ios.doi.gov 
(202) 513-0765 - phone 
(202) 219-2374 - fax 

From: AFL FOIA <foia@aflegal.org> 
Sent: Thursday, February 10, 2022 12:22 PM 
To: OS, OS FOIA <osfoia@ios.doi.gov> 
Subject: [EXTERNAL] Re : FOIA Request - DOI-OS-2021-005001- Second Interim Response 

This email has been received from outside of DOI - Use caution before clicking on links, opening attachments, 
or responding. 

[Quoted text hidden] 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1903 

U.S. DEPARTMENT OF THE INTERIOR, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
U.S. DEPARTMENT OF THE INTERIOR 
1849 C STREET, NW 
WASHINGTON, DC 20240 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1903 

U.S. DEPARTMENT OF THE INTERIOR, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Merrick B. Garland, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1903 

U.S. DEPARTMENT OF THE INTERIOR, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Matthew M. Graves, U.S. Attorney for the District of Columbia 
U.S. Attorney's Office 
Attn: Civil Process Clerk 
601 D Street, NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 
AMERICA FIRST LEGAL 
FOUNDATION, 
611 Pennsylvania Ave SE #231 
Washington, DC 20003  

  

  
   Plaintiff, 
  

         Civil Action No.: 22-1905 
 

v.    
 
U.S. DEPARTMENT OF LABOR, 
200 Constitution Ave., NW 
Washington, DC 20210 
 

 

   Defendant.  
 

 

 
COMPLAINT 

1. Plaintiff America First Legal Foundation (“AFL”) brings this action 

against Defendant U.S. Department of Labor (“Labor”) to compel compliance with the 

Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. 

§ 552(a)(4)(B) and 28 U.S.C. § 1331.  Additionally, it may grant declaratory relief 

pursuant to 28 U.S.C. § 2201, et seq.  

3. Venue is proper in this District pursuant to 5 U.S.C. § 552(a)(4)(B) and 

28 U.S.C. § 1391(e). 
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PARTIES 

4. AFL is a nonprofit organization working to promote the rule of law in 

the United States, prevent executive overreach, ensure due process and equal 

protection for all Americans, and encourage public knowledge and understanding of 

the law and individual rights guaranteed under the United States Constitution and 

the laws of the United States. AFL’s mission includes promoting government 

transparency and accountability by gathering official information, analyzing it, and 

disseminating it through reports, press releases, and/or other media, including social 

media platforms, all to educate the public.  All of the records AFL receives will be 

made publicly available on AFL’s website for citizens, journalists, and scholars to 

review and use. AFL’s principal office is located in the District of Columbia.  

5. Labor is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f) and has possession and control of the records AFL seeks. 

BACKGROUND 

6. Transparency is key to a thriving democracy.  Without it, it is impossible 

for citizens to hold Government accountable.   

7. Indeed, the Biden Administration routinely states that it is committed 

to a transparent, open, and ethical government.1  

 
1 FACT SHEET: Biden-Harris Administration Prioritizes Effectiveness, 
Accountability, and Transparency in Bipartisan Infrastructure Law Implementation, 
THE WHITE HOUSE (Apr. 29, 2022), https://tinyurl.com/bdhrccyk; Biden White House 
pledges data, transparency, respect for free press, REUTERS (Jan. 20, 2021), 
https://tinyurl.com/3fzz25mf; Mark Joyella, Biden’s White House Press Secretary 
Promises ‘Trust and Transparency,’ FORBES (Jan. 20, 2021), 
https://tinyurl.com/2p8729wz.  
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8. “Timely disclosure of records is also essential to the core purpose of 

FOIA.” U.S. Dep’t Just., Freedom of Information Act Guidelines (Mar. 15, 2022), 

https://tinyurl.com/2yd463dv. 

9. Yet, questions remain about whether the individuals selected to lead 

various agencies have adequate qualifications, and whether they have conflicts of 

interest that should preclude them from serving in those positions.    

10. To ensure transparency, the Government must be open about the 

backgrounds and qualifications of individuals selected to lead agencies, including 

Labor.   

11. Importantly, that includes sufficient information to assure citizens that 

those selected to lead various agencies are not influenced by conflicts of interest from 

previous experiences.   

AFL’S FOIA REQUEST 

12. To better understand the backgrounds of individuals hired at Labor, 

AFL submitted a FOIA request to Labor on July 15, 2021.  See Ex. A. 

13. In that request, AFL sought:  

A. Records sufficient to identify all employees who entered into a position 
at the agency as a Political Appointee since January 20, 2021, to the 
date this records request is processed, and the title or position of each 
employee (to the extent that individuals have held multiple positions 
during this time period, identify each title or position and the time 
period it was held). 

B. Records sufficient to identify all career employees who, between 
January 20, 2021, and the date this records request is processed, have 
been detailed to 1) a position eligible to be filled by a Political Appointee, 
or 2) a new position through coordination or consultation with either the 
White House Liaison or Presidential Personnel Office; the title or 
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position of each employee while on detail; and each employee’s 
originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in 
connection with determining the appropriate salary for the 
individual, or if that is not available, a recent resume contained 
within the agency’s records.  AFL has no objection to the redaction 
of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and 
descriptions of such experiences are not exempt and should be 
produced. 

2. Any waivers issued to the individual pursuant to 18 U.S.C. 
§ 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. 
§ 2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of 
Executive Order 13989 and Office of Government Ethics Legal 
Advisory 21-04, received by the individual. 

5. Any ethics agreement executed by the individual; any 
Certification of Ethics Agreement Compliance; and any records 
relating to any violation by an individual of his or her ethics 
agreement. 

6. Records reflecting any recusal determination made or issued for 
the individual. 

7. Copies of any SF-50 forms for the individual reflecting any change 
in position, title, or salary, including when the employee starts or 
leaves a position. 

8. Completed Ethics Pledge for each individual. 

14. AFL submitted its FOIA request to Labor by email at 

foiarequest@dol.gov.  See id. 

15. This request also sought a fee waiver.  See id. 
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16. On July 21, 2021, Labor sent AFL an e-mail acknowledging receipt of 

the FOIA request and assigning it tracking number 2021-F-10835.  See Ex. B. 

17. On November 10, 2021, Labor sent an interim response to AFL, 

releasing certain records with portions withheld pursuant to FOIA Exemption 6.  See 

Ex. C.2 

18. In that letter, Labor also indicated that it would refer the request would 

be referred for further processing, as Labor’s Office of Human Resource, Division of 

Executive Resources “does not maintain those records and does not have access to 

them.”  Id.   

19. Labor stated that this response was not “a denial of your request[.]”  Id.    

20. After several months without further response from Labor, on June 27, 

2022, AFL contacted Labor to request a status update on the remaining processing 

for this request.  See Ex. D.   

21. On June 27, 2022, Labor responded that the request was still awaiting 

processing with “the Office of the Solicitor” and the “Office of the Secretary.”  Id.  

Labor did not provide any further update on when it anticipates completing 

processing for this request.  See id.   

22. On June 28, 2022, Labor’s Office of the Solicitor sent AFL an e-mail 

stating that it “will be providing a response” to the FOIA request.  Ex. E.   

 
2 In this lawsuit, AFL does not challenge this specific response, or the redactions 
Labor applied.  Rather, AFL challenges the failure of Labor to comply with FOIA’s 
requirement that records be “made promptly available[.]”  5 U.S.C. § 552(a)(6)(C)(i). 
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23. Since then, AFL has received no further response from Labor about its 

FOIA request.   

24. By failing to respond to AFL’s request, Labor is depriving AFL and the 

public of vital information needed to determine whether the individuals selected to 

lead Labor have the necessary qualifications and lack conflicts of interest that would 

influence their decision making.  

COUNT I 
Violation of FOIA, 5 U.S.C. § 552 

25. AFL repeats the foregoing paragraphs as if set forth fully herein. 

26. Labor is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f). 

27. By letter dated July 15, 2021, AFL submitted a FOIA request to Labor. 

28. AFL’s FOIA request complied with all applicable statutes and 

regulations. 

29. The requested records are not exempt from FOIA pursuant to 5 U.S.C. 

§ 552(b). 

30. Labor has failed to complete its response to AFL’s request within the 

statutory time-period.  See 5 U.S.C. § 552(a)(6). 

31. Labor has failed to “ma[ke] promptly available” the requested records.  

5 U.S.C. § 552(a)(6)(C)(i) 

32. Accordingly, AFL has exhausted its administrative remedies.  See 5 

U.S.C. § 552(a)(6)(C). 
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33. By failing to release the responsive, non-exempt records, or otherwise 

offer a reasonable schedule for production, Labor has violated FOIA.  See 5 U.S.C. 

§ 552(a)(3)(A).  

PRAYER FOR RELIEF 

 WHEREFORE, AFL respectfully requests that this Court: 

i. Declare that the records sought by the request, as described in the 

foregoing paragraphs, must be disclosed pursuant to 5 U.S.C. § 552. 

ii. Order Labor to conduct searches immediately for all records responsive 

to AFL’s FOIA request and demonstrate that they employed search methods 

reasonably likely to lead to the discovery of responsive records.  

iii. Order Labor to produce by a date certain all non-exempt records 

responsive to AFL’s FOIA request. 

iv. Award AFL attorneys’ fees and costs incurred in this action pursuant to 

5 U.S.C. § 552(a)(4)(E). 

v. Grant AFL such other and further relief as this Court deems proper. 
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June 30, 2022     Respectfully submitted, 

       /s/ Brian J. Field   
       BRIAN J. FIELD 
       D.C. Bar No. 985577 
       SCHAERR | JAFFE LLP 
       1717 K Street NW 

Suite 900 
       Washington, DC 20006 
       Tel.: (202) 787-1060 
       E-mail: bfield@schaerr-jaffe.com 
        
       /s/ Michael Ding 
       MICHAEL DING  

   D.C. Bar No. 1027252   
   AMERICA FIRST LEGAL FOUNDATION 

       611 Pennsylvania Ave SE #231 
Washington, D.C. 20003 
Tel.: (202) 964-3721 
E-mail: michael.ding@aflegal.org  
 
Counsel for Plaintiff America First 
Legal Foundation 
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July 1 , 2021 

Via Email – foiarequest@dol.gov

U.S. Department of Labor
200 Constitution Ave NW
Washington, DC 20210

Freedom of Information Act Request: Information Regarding Political 
Leadership and Staffing at the Department of Labor

Dear FOIA Officer:

America First Legal Foundation (“AFL”) is a national, nonprofit organization. AFL 
works to promote the rule of law in the United States, prevent executive overreach, 
ensure due process and equal protection for all Americans, and promote knowledge 
and understanding of the law and individual rights guaranteed under the 
Constitution and laws of the United States.

AFL’s mission includes promoting government transparency and accountability by 
gathering official information, analyzing it, and disseminating it through reports, 
press releases, and/or other media, including social media platforms, to educate the 
public. At the core of this mission is knowing who the people are that have been 
selected to lead the government on a day-to-day basis and ensuring that they are 
qualified to hold those positions. Therefore, under the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552, AFL hereby requests the following records within twenty 
business days.

I. Definitions

For the purposes of this request, “Political Appointee” means any person who is 
employed by the Department who is: 1) Presidentially Appointed and Senate 
Confirmed (“PAS”); 2) Presidentially Appointed (“PA”); 3) in a non-career Senior 
Executive Service (“SES”) position; 5) a career SES but has been detailed to a 
leadership or political position since January 20, 2021, 6) a Schedule C employee; 7) 
in an administratively determined position; 8) in a position that was filled by 
coordination with, or through, the White House Liaison or Presidential Personnel 
Office (“PPO”); or 9) a Special Government Employee (“SGE”). 

1 
5 

AMERICA 
FIRST 
LEGAL 

Case 1:22-cv-01905   Document 1-1   Filed 06/30/22   Page 2 of 6



2 

To the extent an SGE is not a Political Appointee or an actual employee any request 
or reference to a political appointee or employee should be read to mean “Political 
Appointee or SGE.”
 
Requests A through C below are intended to be enterprise-wide, meaning that any 
political appointee who has been hired should be identified regardless of the office or 
component in which they work. 
 
II. Requested Records 
 

A. Records sufficient to identify all employees who entered into a position at the 
agency as a Political Appointee since January 20, 2021, to the date this 
records request is processed, and the title or position of each employee (to the 
extent that individuals have held multiple positions during this time period, 
identify each title or position and the time period it was held).  

B. Records sufficient to identify all career employees who, between January 20, 
2021, and the date this records request is processed, have been detailed to 1) 
a position eligible to be filled by a Political Appointee, or 2) a new position 
through coordination or consultation with either the White House Liaison or 
Presidential Personnel Office; the title or position of each employee while on 
detail; and each employee’s originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in connection 
with determining the appropriate salary for the individual, or if that is 
not available, a recent resume contained within the agency’s records. 
AFL has no objection to the redaction of employee’s contact 
information, such as email, address, phone numbers etc.; however,
prior employment, education, and descriptions of such experiences are 
not exempt and should be produced.  

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b).

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 
2635.502.  

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive 
Order 13989 and Office of Government Ethics Legal Advisory 21-04, 
received by the individual.  

5. Any ethics agreement executed by the individual; any Certification of 
Ethics Agreement Compliance; and any records relating to any 
violation by an individual of his or her ethics agreement.  
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6. Records reflecting any recusal determination made or issued for the 
individual.  

7. Copies of any SF-50 forms for the individual reflecting any change in 
position, title, or salary, including when the employee starts or leaves 
a position.  

8. Completed Ethics Pledge for each individual.  

 
III. Redactions 
 
Redactions are disfavored as the FOIA’s exemptions are exclusive and must be 
narrowly construed. Am. Immigration Lawyers Ass 'n v. Exec. Office for Immigration 
Review (AILA), 830 F.3d 667, 676-79 (D.C. Cir. 2016). If a record contains information 
responsive to a FOIA request, then Department of State must disclose the entire 
record; a single record cannot be split into responsive and non-responsive bits. Id.; see 
also Parker v. United States DOJ, 278 F. Supp. 3d 446, 451 (D.D.C. 2017). 
Consequently, you should produce email attachments. 
 
In connection with this request, and to comply with your legal obligations:   
 

Please search all locations and systems likely to have responsive records, 
regardless of format, medium, or physical characteristics.

 In conducting your search, please construe the term “record” in the broadest 
possible sense, to include any written, typed, recorded, graphic, printed, or 
audio material of any kind. We seek all records, including electronic records, 
audiotapes, videotapes, and photographs, as well as texts, letters, emails, 
facsimiles, telephone messages, voice mail messages, and transcripts, notes, or 
minutes of any meetings, telephone conversations, or discussions. 

 Our request includes any attachments to those records or other materials 
enclosed with a record when transmitted. If an email is responsive to our 
request, then our request includes all prior messages sent or received in that 
email chain, as well as any attachments. 

 Please search all relevant records or systems containing records regarding 
agency business. Do not exclude records regarding agency business contained 
in files, email accounts, or devices in the personal custody of your officials, such 
as personal email accounts or text messages. Records of official business 
conducted using unofficial systems or stored outside of official files are subject 
to the Federal Records Act and FOIA. It is not adequate to rely on policies and 
procedures that require officials to move such information to official systems 
within a certain period of time; AFL has a right to records contained in those 

• 

• 

• 

• 
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files even if material has not yet been moved to official systems or if officials 
have, by intent or through negligence, failed to meet their obligations. 

Please use all tools available to your agency to conduct a complete and efficient 
search for potentially responsive records. Agencies are subject to 
governmentwide requirements to manage agency information electronically, 
and many agencies have adopted the National Archives and Records 
Administration (“NARA”) Capstone program, or similar policies. These 
systems provide options for searching emails and other electronic records in a 
manner that is reasonably likely to be more complete than just searching 
individual custodian files. For example, a custodian may have deleted a 
responsive email from his or her email program, but your agency’s archiving 
tools may capture that email under Capstone. At the same time, custodian 
searches are still necessary; you may not have direct access to files stored in 
.PST files, outside of network drives, in paper format, or in personal email 
accounts. 

 If some portions of the requested records are properly exempt from disclosure, 
please disclose any reasonably segregable non-exempt portions of the 
requested records. If a request is denied in whole, please state specifically why 
it is not reasonable to segregate portions of the record for release.

 Please take appropriate steps to ensure that records responsive to this request 
are not deleted by the agency before the completion of processing for this 
request. If records potentially responsive to this request are likely to be located 
on systems where they are subject to potential deletion, including on a 
scheduled basis, please take steps to prevent that deletion, including, as 
appropriate, by instituting a litigation hold on those records. 

IV. Fee Waiver Request 
 
Per 5 U.S.C. § 552(a)(4)(A)(iii) and your regulations, AFL requests a waiver of all 
search and duplication fees associated with this request.  
 
First, AFL is a qualified non-commercial public education and news media requester. 
AFL is a new organization, but it has already demonstrated its commitment to the 
public disclosure of records and creation of editorial content through regular 
substantive analyses posted to its website. For example, its officials routinely appear 
on national television and use social media platforms to disseminate the information 
it has obtained about federal government activities. In this case, AFL will make your 
records and your responses publicly available for the benefit of citizens, scholars, and 
others. The public’s understanding of your policies and practices will be enhanced 
through AFL’s analysis and publication of the requested records. As a nonprofit 
organization, AFL does not have a commercial purpose and the release of the 
information requested is not in AFL’s financial interest. 

• 

• 

• 
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Second, waiver is proper as disclosure of the requested information is “in the public 
interest because it is likely to contribute significantly to public understanding of 
operations or activities of the government.”1 Moreover, the Administration has made 
several significant and public commitments to transparency, openness, and ethics. 
The public has a significant interest in understanding the qualifications of the 
individuals selected to lead the Department and implement the Administration’s 
policies and priorities. The public also has a significant interest in ensuring that 
government decisions are not influenced by improper conflicts of interest or other 
unethical conduct.  
 
V. Production 
 
To accelerate release of responsive records, AFL welcomes production on an agreed 
rolling basis. 
 
If possible, please provide responsive records in an electronic format by email. 
Alternatively, please provide responsive records in native format or in PDF format 
on a USB drive. Please send any responsive records being transmitted by mail to 
America First Legal Foundation, 600 14th Street NW, 5th Floor, Washington, D.C. 
20005.  
 
VI.  Conclusion 
 
If you have any questions about how to construe this request for records or believe 
further discussions regarding search and processing would facilitate a more efficient 
production of records of interest to AFL, please do not hesitate to contact me at 
foia@aflegal.org. Finally, if AFL’s request for a fee waiver is not granted in full, please 
contact us immediately upon making that determination. 

Thank you,  

/s/ Reed D. Rubinstein 
Reed D. Rubinstein 
America First Legal Foundation 

 
1 5 U.S.C. § 552(a)(4)(A)(iii). 
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Gmai AFL FOIA <foia@aflegal.org> 

Acknowledgment 
1 message 

Miller.Darlene@dol.gov <Miller. Darlene@dol.gov> 
To: Foia@aflegal.org 
Cc: oliver.ramona@dol.gov, osec-foia@dol.gov 

July 21, 2021 

Reed D. Rubinstein 
America First Legal Foundation 
600 14th Street NW, 5th Floor 
Washington, DC 20005 

Mr. Rubinstein: 

Wed, Jul 21, 2021 at 4:39 PM 

This acknowledges the receipt of your July 15, 2021, FOIA request for records since January 20, 2021, 
related to political appointees at the Department of Labor. As of today, it has been assigned to the Office of 
the Secretary of Labor (OSEC) with tracking number 2021-F-10835. You may use this number to track the status of 
your request at https://efoia.dol.gov/App/CheckStatus.aspx. If you need to contact OSEC about it for any reason, please submit 
your inquiry through osec-foia@dol.gov or phone 202-693-6084. In addition, it would be helpful to include the tracking number in 
the Subject line of any submission to them or to have it available at the time of a call. 

Sincerely, 

Darlene Miller I Government Information Specialist, Office of Information Services 
Division of Management and Administrative Legal Services (MALS) I Office of the Solicitor 
US Department of Labor 1200 Constitution Avenue NWN2420 I Washington DC 20210 
Phone: 202-693-5442 I Fax: 202-693-5389 I Email: miller.darlene@dol.gov I e-FOIAs: foiarequests@dol.gov 

Case 1:22-cv-01905   Document 1-2   Filed 06/30/22   Page 2 of 2



 

 

 

 

 

 

 

EXHIBIT C 

Case 1:22-cv-01905   Document 1-3   Filed 06/30/22   Page 1 of 3



Gmai 

FOIA Response for Political Resumes 

Gonzales-Magrath, Danielle - OASAM OHR <Gonzales-Magrath.Danielle@dol.gov> 
To: "foia@aflegal.org" <foia@aflegal.org> 

Good morning, 

AFL FOIA <foia@aflegal.org> 

Wed, Nov 10, 2021 at 11 :32 AM 

This email is in response to your FOIA request for records sufficient to identify DOL political appointees. The Division of Executive 
Resources has provided the attached documents responsive to your request. Attached, please find a list of political appointees 
providing their appointment information including name, title, appointment type and more. Also attached is a .pdffile containing their 
resumes. All resumes have been redacted to protect their personal information in accordance with FOIA exemption 6 (5 U.S.C. § 
552(b)(6)), to maintain the privacy of any and all individuals. 

In your request, you also sought copies of waivers or ethics documents for each individual. The Office of Human Resources, Division 
of Executive Resources does not maintain those records and as such does not have access to them. Your FOIA request will be referred 
to another agency to provide those documents, if they have not been provided already. Please let me know if you have any difficulties 
with the attachments and I will attempt to resend them. 

While we do not consider this response to be a denial of your request, you may file an appeal with the Solicitor of Labor within 90 
days from the date of this letter. The appeal must state, in writing, the grounds for the appeal, including any supporting statement or 
arguments. The appeal should include a copy of your initial request and a copy of this letter. The appeal must be addressed to: 
Solicitor of Labor, U.S. Department of Labor, Room N-2428, 200 Constitution Avenue, N.W., Washington, D.C. 20210. 
Alternatively, you may wish to fax your appeal to (202) 693-5538. If mailed, both the envelope and the letter of appeal itself should 
be clearly marked, "FOIA Appeal." You may alternatively submit an appeal by e-mail to foiaappeal@dol.gov. Appeals submitted to 
any other e-mail address will not be accepted. 

Please let me know if you have any other questions and I will do my best to help. I hope you are well and 
staying safe during this time! 

Sincerely, 

Danielle 

Danielle Magrath 

Office of the Assistant Secretary for Administration and Management 

U.S. Department of Labor I www.dol.gov I gonzales-magrath.danielle@dol.gov 

200 Constitution Avenue, N.W. Suite C5517 

Washington, D.C. 20210 

202.693.7721 (Office- Eastern Standard Time) 
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703 .956.0291 (Home/Telework- Mountain Standard Time) 

Find your current OHR Points of Contact! 

2 attachments 

~ Political resumes.pdf 
, 11060K 

~ Political Appointees List.xlsx 
'c.:l 49K 
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Gmai Michael Ding <michael.ding@aflegal.org> 

Re: FOIA Response for Political Resumes 

Gonzales-Magrath, Danielle - OASAM OHR <Gonzales-Magrath.Danielle@dol.gov> 
To: Michael Ding <michael.ding@aflegal.org> 
Cc: AFL FOIA <foia@aflegal.org>, FOIARequests <FOIARequests@dol.gov> 

Mon, Jun 27, 2022 at 1 :31 PM 

Two of the busiest offices in the Department are the record controllers for those items: the Office of the Solicitor maintains 
financial disclore records and the Office of the Secretary likeyly maintains any ethics waivers. I went into the system and 
can only see the assignment to my office (OHR). I'll forward the original request along with your inquiry. 

From: Michael Ding <michael.ding@aflegal.org> 
Sent: Monday, June 27, 2022 11 :24 AM 
To: Gonzales-Magrath, Danielle - OASAM OHR <Gonzales-Magrath.Danielle@dol.gov> 
Cc: AFL FOIA <foia@aflegal.org>; FOIARequests <FOIARequests@dol.gov> 
Subject: Re: FOIA Response for Political Resumes 

CAUTION - The sender of this message is external to the DOL network. Please use care when clicking on links and responding 
with sensitive information. Send suspicious email to spam@dol.gov. 

Thanks, Danielle! We appreciate OH R's response to the request, and we understand the other records are likely held in 
other offices within the Department. We would just like to know which part of the Department is currently handling the 
remainder of the request, and where it is in the process. 

On Mon, Jun 27, 2022 at 1 :22 PM Gonzales-Magrath, Danielle - OASAM OHR <Gonzales-Magrath.Danielle@dol.gov> 
wrote: 

Good morning, 

I do not have a reference number for that. The process I have to go through is to tell the FOIA officer it needs to be 
assigned to another agency and they refer it to a separate office for processing. I do not have access or ability to 
transfer it myself. I will forward your inquiry to that office. 

As soon as I hear something, I will let you know. 

Thank you, 

Danielle 
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From: AFL FOIA <foia@aflegal.org> 
Sent: Monday, June 27, 2022 10:57 AM 
To: Gonzales-Magrath, Danielle - OASAM OHR <Gonzales-Magrath.Danielle@dol.gov>; FOIARequests 
<FOIARequests@dol.gov> 
Cc: Michael Ding <michael.ding@aflegal.org> 
Subject: Re: FOIA Response for Political Resumes 

CAUTION - The sender of this message is external to the DOL network. Please use care when clicking on links and 
responding with sensitive information. Send suspicious email to spam@dol.gov. 

Hi Danielle, 

I'd like to follow up with this request, which had been provided with tracking code 2021-F-10835. In your email dated 
November 10, 2021 , you advised us that "In your request, you also sought copies of waivers or ethics documents for 
each individual. The Office of Human Resources, Division of Executive Resources does not maintain those records 
and as such does not have access to them. Your FOIA request will be referred to another agency to provide those 
documents, if they have not been provided already." Is there a separate tracking code associated with that referral? 

Thank you, 

Michael Ding 

America First Legal Foundation 

On Wed, Nov 10, 2021 at 11 :33 AM Gonzales-Magrath, Danielle - OASAM OHR <Gonzales-Magrath.Danielle@ 
dol.gov> wrote: 

Good morning, 

This email is in response to your FOIA request for records sufficient to identify DOL political appointees. The Division of 
Executive Resources has provided the attached documents responsive to your request. Attached, please find a list of political 
appointees providing their appointment information including name, title, appointment type and more. Also attached is a .pdf 
file containing their resumes. All resumes have been redacted to protect their personal information in accordance with FOIA 
exemption 6 (5 U.S.C. § 552(b)(6)), to maintain the privacy of any and all individuals. 

In your request, you also sought copies of waivers or ethics documents for each individual. The Office of Human Resources, 
Division of Executive Resources does not maintain those records and as such does not have access to them. Your FOIA request 
will be referred to another agency to provide those documents, if they have not been provided already. Please let me know if 
you have any difficulties with the attachments and I will attempt to resend them. 

While we do not consider this response to be a denial of your request, you may file an appeal with the Solicitor of Labor within 
90 days from the date of this letter. The appeal must state, in writing, the grounds for the appeal, including any supporting 
statement or arguments. The appeal should include a copy of your initial request and a copy of this letter. The appeal must be 
addressed to: Solicitor of Labor, U.S. Department of Labor, Room N-2428, 200 Constitution Avenue, N.W., Washington, 
D.C . 20210. Alternatively, you may wish to fax your appeal to (202) 693-5538. If mailed, both the envelope and the letter of 
appeal itself should be clearly marked, "FOIA Appeal." You may alternatively submit an appeal by e-mail to 
foiaappeal@dol.gov. Appeals submitted to any other e-mail address will not be accepted. 
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Please let me know if you have any other questions and I will do my best to help. I hope you are well and staying 
safe during this time! 

Sincerely, 

Danielle 

Danielle Magrath 

0 R 
Office of the Assistant Secretary for Administration and Management 

U.S. Department of Labor I www.dol.gov I gonzales-magrath.danielle@dol.gov 

200 Constitution Avenue, N.W. Suite C5517 

Washington, D.C. 20210 

202.693.7721 (Office- Eastern Standard Time) 

703 .956.0291 (Home/Telework-Mountain Standard Time) 

Find your current OHR Points of Contact! 
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Gmai 

Acknowledgment 

Miller.Darlene@dol.gov <Miller. Darlene@dol.gov> 
To: Foia@aflegal.org 
Cc: oliver.ramona@dol.gov, hudson.sharon@dol.gov 

June 28, 2022 

Reed D. Rubinstein 
America First Legal Foundation 
60014th Street NW, 5th Floor 
Washington, DC 20005 

Reed: 

AFL FOIA <foia@aflegal.org> 

Tue, Jun 28, 2022 at 4:45 PM 

The Office of the Solicitor (SOL) will be providing a response to your July 15, 2021, FOIA request for 
electronic copies of ethics records of Political Appointees from January 20, 2021 to July 15, 2021, the date 
ofreceipt of your request. It has been assigned tracking number 2022-F-10547. You may use this number to 
track the progress of your request at https://efoia.dol.gov/app/CheckStatus.aspx. If you need to contact SOL 
about it for any reason, please submit your inquiry through Hudson.Sharon@dol.gov or phone 202-693-5406. In 
addition, it would be helpful to include the tracking number in the Subject line of any submission to them or to have it available at the 
time of a call. 

Sincerely, 

Darlene Miller I Government Information Specialist, Office of Information Services 
Division of Management and Administrative Legal Services (MALS) I Office of the Solicitor 
US Department of Labor 1200 Constitution Avenue NWN2420 I Washington DC 20210 
Phone: 202-693-5442 I Fax: 202-693-5389 I Email: miller.darlene@dol.gov I e-FOIAs: foiarequests@dol.gov 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1905 

U.S. DEPARTMENT OF LABOR, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
U.S. DEPARTMENT OF LABOR 
200 CONSTITUTION AVE, NW 
WASHINGTON, DC 20210 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1905 

U.S. DEPARTMENT OF LABOR, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Merrick B. Garland, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 

Case 1:22-cv-01905   Document 1-7   Filed 06/30/22   Page 2 of 3



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1905 

U.S. DEPARTMENT OF LABOR, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Matthew M. Graves, U.S. Attorney for the District of Columbia 
U.S. Attorney's Office 
Attn: Civil Process Clerk 
601 D Street, NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 
AMERICA FIRST LEGAL 
FOUNDATION, 
611 Pennsylvania Ave SE #231 
Washington, DC 20003  

  

  
   Plaintiff, 
  

         Civil Action No.: 22-1897 
 

v.    
 
U.S. DEPARTMENT OF STATE 
2201 C Street, NW 
Washington, DC 20520 
 

 

   Defendant.  
 

 

 
COMPLAINT 

1. Plaintiff America First Legal Foundation (“AFL”) brings this action 

against Defendant U.S. Department of State (“State”) to compel compliance with the 

Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. 

§ 552(a)(4)(B) and 28 U.S.C. § 1331.  Additionally, it may grant declaratory relief 

pursuant to 28 U.S.C. § 2201, et seq.  

3. Venue is proper in this District pursuant to 5 U.S.C. § 552(a)(4)(B) and 

28 U.S.C. § 1391(e). 
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PARTIES 

4. AFL is a nonprofit organization working to promote the rule of law in 

the United States, prevent executive overreach, ensure due process and equal 

protection for all Americans, and encourage public knowledge and understanding of 

the law and individual rights guaranteed under the United States Constitution and 

the laws of the United States. AFL’s mission includes promoting government 

transparency and accountability by gathering official information, analyzing it, and 

disseminating it through reports, press releases, and/or other media, including social 

media platforms, all to educate the public.  All of the records AFL receives will be 

made publicly available on AFL’s website for citizens, journalists, and scholars to 

review and use. AFL’s principal office is located in the District of Columbia.  

5. State is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f) and has possession and control of the records AFL seeks. 

BACKGROUND 

6. Transparency is key to a thriving democracy.  Without it, it is impossible 

for citizens to hold Government accountable.   

7. Indeed, the Biden Administration routinely states that it is committed 

to a transparent, open, and ethical government.1  

 
1 FACT SHEET: Biden-Harris Administration Prioritizes Effectiveness, 
Accountability, and Transparency in Bipartisan Infrastructure Law Implementation, 
THE WHITE HOUSE (Apr. 29, 2022), https://tinyurl.com/bdhrccyk; Biden White House 
pledges data, transparency, respect for free press, REUTERS (Jan. 20, 2021), 
https://tinyurl.com/3fzz25mf; Mark Joyella, Biden’s White House Press Secretary 
Promises ‘Trust and Transparency,’ FORBES (Jan. 20, 2021), 
https://tinyurl.com/2p8729wz.  
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8. “Timely disclosure of records is also essential to the core purpose of 

FOIA.” U.S. Dep’t Just., Freedom of Information Act Guidelines (Mar. 15, 2022), 

https://tinyurl.com/2yd463dv. 

9. Yet, questions remain about whether the individuals selected to lead 

various agencies have adequate qualifications, and whether they have conflicts of 

interest that should preclude them from serving in those positions.    

10. To ensure transparency, the Government must be open about the 

backgrounds and qualifications of individuals selected to lead agencies, including 

State.   

11. Importantly, that includes sufficient information to assure citizens that 

those selected to lead various agencies are not influenced by conflicts of interest from 

previous experiences.   

AFL’S FOIA REQUEST 

12. To better understand the backgrounds of individuals hired at State, AFL 

submitted a FOIA request to State on July 1, 2021.  See Ex. A. 

13. In that request, AFL sought:  

A. Records sufficient to identify all employees who entered into a position 
at the agency as a Political Appointee since January 20, 2021, to the 
date this records request is processed, and the title or position of each 
employee (to the extent that individuals have held multiple positions 
during this time period, identify each title or position and the time 
period it was held). 

B. Records sufficient to identify all career employees who, between 
January 20, 2021, and the date this records request is processed, have 
been detailed to 1) a position eligible to be filled by a Political Appointee, 
or 2) a new position through coordination or consultation with either the 
White House Liaison or Presidential Personnel Office; the title or 
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position of each employee while on detail; and each employee’s 
originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in 
connection with determining the appropriate salary for the 
individual, or if that is not available, a recent resume contained 
within the agency’s records.  AFL has no objection to the redaction 
of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and 
descriptions of such experiences are not exempt and should be 
produced. 

2. Any waivers issued to the individual pursuant to 18 U.S.C. 
§ 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. 
§ 2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of 
Executive Order 13989 and Office of Government Ethics Legal 
Advisory 21-04, received by the individual. 

5. Any ethics agreement executed by the individual; any 
Certification of Ethics Agreement Compliance; and any records 
relating to any violation by an individual of his or her ethics 
agreement. 

6. Records reflecting any recusal determination made or issued for 
the individual. 

7. Copies of any SF-50 forms for the individual reflecting any change 
in position, title, or salary, including when the employee starts or 
leaves a position. 

8. Completed Ethics Pledge for each individual. 

14. AFL submitted its FOIA request to State by e-mail, sending it to 

foiarequest@state.gov.  See id. 

15. This request also sought a fee waiver.  See id. 
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16. On July 13, 2021, State sent AFL an e-mail, stating that State will not 

be able to complete processing of this request within the statutory time-period.  See 

Ex. B. 

17. On August 4, 2021, State sent AFL an e-mail acknowledging receipt of 

the request and assigning it tracking number F-2021-07944.  See Ex. C. 

18.   On February 9, 2022, AFL sent State an e-mail requesting a status 

update on the processing of this request.  See Ex. D. 

19. On February 11, 2022, State responded to AFL by stating that it will 

“follow-up with you as soon as possible to provide a response.”  Ex. E.  

20. More than two months later, on April 20, 2022, State sent an e-mail to 

AFL stating that “the request is in process.”  Ex. F. 

21. Since then, AFL has received no further response from State about its 

FOIA request.   

22. By failing to respond to AFL’s request, State is depriving AFL and the 

public of vital information needed to determine whether the individuals selected to 

lead State have the necessary qualifications and lack conflicts of interest that would 

influence their decision making.  

COUNT I 
Violation of FOIA, 5 U.S.C. § 552 

23. AFL repeats the foregoing paragraphs as if set forth fully herein. 

24. State is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f). 

25. By letter dated July 1, 2021, AFL submitted a FOIA request to State. 
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26. AFL’s FOIA request complied with all applicable statutes and 

regulations. 

27. The requested records are not exempt from FOIA pursuant to 5 U.S.C. 

§ 552(b). 

28. State has failed to respond to AFL’s request within the statutory time-

period.  See 5 U.S.C. § 552(a)(6). 

29. Accordingly, AFL has exhausted its administrative remedies.  See 5 

U.S.C. § 552(a)(6)(C). 

30. By failing to release any responsive, non-exempt records, or otherwise 

offer a reasonable schedule for production, State has violated FOIA.  See 5 U.S.C. 

§ 552(a)(3)(A).  

PRAYER FOR RELIEF 

 WHEREFORE, AFL respectfully requests that this Court: 

i. Declare that the records sought by the request, as described in the 

foregoing paragraphs, must be disclosed pursuant to 5 U.S.C. § 552. 

ii. Order State to conduct searches immediately for all records responsive 

to AFL’s FOIA request and demonstrate that they employed search methods 

reasonably likely to lead to the discovery of responsive records.  

iii. Order State to produce by a date certain all non-exempt records 

responsive to AFL’s FOIA request. 

iv. Award AFL attorneys’ fees and costs incurred in this action pursuant to 

5 U.S.C. § 552(a)(4)(E). 
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v. Grant AFL such other and further relief as this Court deems proper. 

June 30, 2022     Respectfully submitted, 

       /s/ Brian J. Field   
       BRIAN J. FIELD 
       D.C. Bar No. 985577 
       SCHAERR | JAFFE LLP 
       1717 K Street NW 

Suite 900 
       Washington, DC 20006 
       Tel.: (202) 787-1060 
       E-mail: bfield@schaerr-jaffe.com 
        
       /s/ Michael Ding 
       MICHAEL DING  

   D.C. Bar No. 1027252   
   AMERICA FIRST LEGAL FOUNDATION 

       611 Pennsylvania Ave SE #231 
Washington, D.C. 20003 
Tel.: (202) 964-3721 
E-mail: michael.ding@aflegal.org  
 
Counsel for Plaintiff America First 
Legal Foundation 
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July 1, 2021

FILED VIA ELECTRONIC MAIL - FOIARequest@state.gov  

Kellie Robinson, Public Liaison
U. S. Department of State
A/GIS/IPS/PP
2201 C Street N.W., Suite B266
Washington, D. C. 20520-0000

Freedom of Information Act Request: Information Regarding Political 
Leadership and Staffing at the Department of State.

Dear FOIA Officer:

America First Legal Foundation (“AFL”) is a national, nonprofit organization. AFL 
works to promote the rule of law in the United States, prevent executive overreach, 
ensure due process and equal protection for all Americans, and promote knowledge 
and understanding of the law and individual rights guaranteed under the 
Constitution and laws of the United States.

AFL’s mission includes promoting government transparency and accountability by 
gathering official information, analyzing it, and disseminating it through reports, 
press releases, and/or other media, including social media platforms, to educate the 
public. At the core of this mission is knowing who the people are that have been 
selected to lead the government on a day-to-day basis and ensuring that they are 
qualified to hold those positions. Therefore, under the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552, AFL hereby requests the following records within twenty 
business days.

I. Definitions 

For the purposes of this request, “Political Appointee” means any person who is 
employed by the Department who is: 1) Presidentially Appointed and Senate 
Confirmed (“PAS”); 2) Presidentially Appointed (“PA”); 3) in a non-career Senior 
Executive Service (“SES”) position; 5) a career SES but has been detailed to a 
leadership or political position since January 20, 2021, 6) a Schedule C employee; 7) 
in an administratively determined position; 8) in a position that was filled by 
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coordination with, or through, the White House Liaison or Presidential Personnel 
Office (“PPO”); or 9) a Special Government Employee (“SGE”). 

To the extent an SGE is not a Political Appointee or an actual employee any request 
or reference to a political appointee or employee should be read to mean “Political 
Appointee or SGE.” 
 
Requests A through C below are intended to be enterprise-wide, meaning that any 
political appointee who has been hired should be identified regardless of the office or 
component in which they work. 
 
II. Requested Records 
 

A. Documents sufficient to identify all employees who entered into a position at 
the agency as a Political Appointee since January 20, 2021, to the date this 
records request is processed, and the title or position of each employee (to the 
extent that individuals have held multiple positions during this time period, 
identify each title or position and the time period it was held). 

B. Documents sufficient to identify all career employees who, between January 
20, 2021, and the date this records request is processed, have been detailed to 
1) a position eligible to be filled by a Political Appointee, or 2) a new position 
through coordination or consultation with either the White House Liaison or 
Presidential Personnel Office; the title or position of each employee while on 
detail; and each employee’s originating agency or component, and prior title.

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in connection 
with determining the appropriate salary for the individual, or if that is 
not available, a recent resume contained within the agency’s records. 
AFL has no objection to the redaction of employee’s contact 
information, such as email, address, phone numbers etc.; however prior 
employment, education, and descriptions of such experiences are not 
exempt and should be produced.  

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b).

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 
2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive 
Order 13989 and Office of Government Ethics Legal Advisory 21-04, 
received by the individual.  
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5. Any ethics agreement executed by the individual; any Certification of 
Ethics Agreement Compliance; and any documents relating to any 
violation by an individual of his or her ethics agreement.  

6. Records reflecting any recusal determination made or issued for the 
individual.  

7. Copies of any SF-50 forms for the individual reflecting any change in 
position, title, or salary, including when the employee starts or leaves 
a position.  

8. Completed Ethics Pledge for each individual. 

 
III. Redactions  
 
Redactions are disfavored as the FOIA’s exemptions are exclusive and must be 
narrowly construed. Am. Immigration Lawyers Ass 'n v. Exec. Office for Immigration 
Review (AILA), 830 F.3d 667, 676-79 (D.C. Cir. 2016). If a record contains information 
responsive to a FOIA request, then Department of State must disclose the entire 
record; a single record cannot be split into responsive and non-responsive bits. Id.; see 
also Parker v. United States DOJ, 278 F. Supp. 3d 446, 451 (D.D.C. 2017). 
Consequently, Department of State should produce email attachments. 
 
In connection with this request, and to comply with your legal obligations:   
 

 Please search all locations and systems likely to have responsive records, 
regardless of format, medium, or physical characteristics. 

 In conducting your search, please construe the term “record” in the broadest 
possible sense, to include any written, typed, recorded, graphic, printed, or 
audio material of any kind. We seek all records, including electronic records, 
audiotapes, videotapes, and photographs, as well as texts, letters, emails, 
facsimiles, telephone messages, voice mail messages, and transcripts, notes, or 
minutes of any meetings, telephone conversations, or discussions. 

 Our request includes any attachments to those records or other materials 
enclosed with a record when transmitted. If an email is responsive to our 
request, then our request includes all prior messages sent or received in that 
email chain, as well as any attachments. 

 Please search all relevant records or systems containing records regarding 
agency business. Do not exclude records regarding agency business contained 
in files, email accounts, or devices in the personal custody of your officials, such 
as personal email accounts or text messages. Records of official business 
conducted using unofficial systems or stored outside of official files are subject 
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to the Federal Records Act and FOIA. It is not adequate to rely on policies and 
procedures that require officials to move such information to official systems 
within a certain period of time; AFL has a right to records contained in those 
files even if material has not yet been moved to official systems or if officials 
have, by intent or through negligence, failed to meet their obligations.

 Please use all tools available to your agency to conduct a complete and efficient 
search for potentially responsive records. Agencies are subject to 
governmentwide requirements to manage agency information electronically, 
and many agencies have adopted the National Archives and Records 
Administration (“NARA”) Capstone program, or similar policies. These 
systems provide options for searching emails and other electronic records in a 
manner that is reasonably likely to be more complete than just searching 
individual custodian files. For example, a custodian may have deleted a 
responsive email from his or her email program, but your agency’s archiving 
tools may capture that email under Capstone. At the same time, custodian 
searches are still necessary; you may not have direct access to files stored in 
.PST files, outside of network drives, in paper format, or in personal email 
accounts.

 If some portions of the requested records are properly exempt from disclosure, 
please disclose any reasonably segregable non-exempt portions of the 
requested records. If a request is denied in whole, please state specifically why 
it is not reasonable to segregate portions of the record for release. 

 Please take appropriate steps to ensure that records responsive to this request 
are not deleted by the agency before the completion of processing for this 
request. If records potentially responsive to this request are likely to be located 
on systems where they are subject to potential deletion, including on a 
scheduled basis, please take steps to prevent that deletion, including, as 
appropriate, by instituting a litigation hold on those records. 

IV. Fee Waiver Request 
 
Per 5 U.S.C. § 552(a)(4)(A)(iii) and 22 C.F.R. § 171.16, AFL requests a waiver of all 
search and duplication fees associated with this request.  
 
First, AFL is a qualified non-commercial public education and news media requester. 
AFL is a new organization, but it has already demonstrated its commitment to the 
public disclosure of documents and creation of editorial content through regular 
substantive analyses posted to its website. For example, its officials routinely appear 
on national television and use social media platforms to disseminate the information 
it has obtained about federal government activities. In this case, AFL will make your 
records and your responses publicly available for the benefit of citizens, scholars, and 
others. The public’s understanding of your policies and practices will be enhanced 
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through AFL’s analysis and publication of the requested records. As a nonprofit 
organization, AFL does not have a commercial purpose and the release of the 
information requested is not in AFL’s financial interest.
 
Second, waiver is proper as disclosure of the requested information is “in the public 
interest because it is likely to contribute significantly to public understanding of 
operations or activities of the government.” Moreover, the Administration has made 
several significant and public commitments to transparency, openness, and ethics. 
The public has a significant interest in understanding the qualification of the 
individuals selected to lead the Department and implement the Administration’s 
policies and priorities. The public also has a significant interest in ensuring that 
government decisions are not influenced by improper conflicts of interest or other 
unethical conduct.  

V. Production 
 
To accelerate release of responsive records, AFL welcomes production on an agreed 
rolling basis. 
 
If possible, please provide responsive records in an electronic format by email. 
Alternatively, please provide responsive records in native format or in PDF format 
on a USB drive. Please send any responsive records being transmitted by mail to 
America First Legal Foundation, 600 14th Street NW, 5th Floor, Washington, D.C. 
20005. 

VI.  Conclusion 
 
If you have any questions about how to construe this request for records or believe 
further discussions regarding search and processing would facilitate a more efficient 
production of records of interest to AFL, please do not hesitate to contact me at 
info@aflegal.org. Finally, if AFL’s request for a fee waiver is not granted in full, please 
contact us immediately upon making that determination.

Thank you,  

/s/ Gene P. Hamilton
Gene P. Hamilton
America First Legal Foundation 
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Gmai AFL Info <info@aflegal.org> 

Ref: F-2021-07944, Freedom of Information Act Acknowledgement 

A_FOIAacknowledgement@groups.state.gov 
<A_FOIAacknowledgement@groups.state.gov> 
To: info@aflegal.org 

Tue, Jul 13, 2021 at 12:33 
PM 

**THIS EMAIL BOX IS NOT MONITORED, PLEASE DO NOT REPLY TO THIS EMAIL.** 

Mr. Hamilton: 

This email acknowledges receipt of your July 1, 2021, Freedom oflnformation Act (FOIA) (5 U.S.C. § 552) 
request received by the U.S. Department of State, Office oflnformation Programs and Services on July 1, 
2021, regarding Political Leadership and Staffing at the Department of State, as stated in Items A-C of your 
request (Date Range for Record Search: From 1/20/2021 To Present). Unless you advise otherwise, we will 
treat as non-responsive any compilations of publicly available news reports and any publicly available 
documents not created by the U.S. government, such as mass-distribution emails from news media. This 
Office assigned your request the subject reference number and placed it in the complex processing track 
where it will be processed as quickly as possible. See 22 CFR § 171.1 l(h). 

You requested a waiver for all fees associated with the processing of your request. Please be advised this 
Office will make a determination regarding a fee waiver at a later date. 

This Office will not be able to respond within the 20 days provided by the statute due to "unusual 
circumstances." See 5 U.S.C. § 552(a)(6)(B)(i)-(iii). In this instance, the unusual circumstances include the 
need to search for and collect requested records from other Department offices or Foreign Service posts. 

If ):'.OU have any_guestions regarding_):'.our reguest, would like to narrow the scoQe or arrange an alternative 
time frame to SQeed its Qrocessing, or would like an estimated date of comQletion,_Qlease contact our FOIA 
Reguester Service Center or our FOIA Public Liaison bY. email at FOIAstatus@state.gov or teleQhone at 
202-261-8484. AdditionallY.,.Y.OU ma):'. contact the Office of Government Information Services (OGIS) at the 
National Archives and Records Administration to inguire about the FOIA mediation services theY. offer. The 
contact information for OGIS is as follows: Office of Government Information Services, National Archives 
and Records Administration, 8601 AdelQhi Road-OGIS, College Park, Manland 20740-6001 , email at 
Qgis@nara.gov; teleQhone at 202-741-5770; toll free at 1-877-684-6448; or facsimile at 202-741-5769. 

**THIS EMAIL BOX IS NOT MONITORED, PLEASE DO NOT REPLY TO THIS EMAIL.** 
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Gmai 

Status Request update 

FOIA Status <FOIAStatus@state.gov> 
To: AFL FOIA <foia@aflegal.org> 

Mr. Hamilton, 

This is in response to your email below. 

AFL FOIA <foia@aflegal.org> 

Wed, Aug 4, 2021 at 11 :55 AM 

The Office oflnformation Programs and Services' (IPS) electronic records systems indicates that your July 
1, 2021, FOIA request was assigned case control number F-2021-07944 and was acknowledged via email 
dated July 13, 2021. As it appears you did not receive a copy of the official acknowledgment, a copy is 
attached to this email for your reference. 

IPS ' electronic records system also indicates that FOIA case control numbers F-2021-06884 and F-2021-
07944 are in process. You will be notified of the results of the Department's search and review efforts in 
response to these requests when that information becomes available. 

Due to the COVID-19 pandemic, resources to process FOIA cases are limited at the Department. Therefore, 
there will be a delay in processing FOIA requests. 

We apologize for the delayed response and appreciate your continued patience. 

If you have any concerns or questions regarding a FOIA-related matter, please contact the FOIA Requester 
Service Center at 202-261-8484 or send an e-mail to foiastatus@state.gov. 

Regards, 

U.S. Department of State 

FOIA Requester Service Center 

[Quoted text hidden] 

oiii'l Email Details.pdf 
1£::J 47K 
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Gmai AFL FOIA <foia@aflegal.org> 

Status Request update 

AFL FOIA <foia@aflegal.org> Wed, Feb 9, 2022 at 4:34 PM 
To: FOIA Status <FOIAStatus@state.gov> 

Good afternoon, 

On August 4, 2021, we last received a status update for request #F-2021-07944. At that point, we received 
acknowledgement of the request, and confirmation that it is in processing. We request an update on this request, and we 
are open to discussing a re-scoping of the materials requested, if that would assist you in processing the request more 
expeditiously. 

Thank you, 

America First Legal Foundation 
[Quoted text hidden] 
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Gmai 

Status Request update 

FOIA Status <FOIAStatus@state.gov> 
To: AFL FOIA <foia@aflegal.org> 

Mr. Hamilton, 

AFL FOIA <foia@aflegal.org> 

Fri, Feb 11, 2022 at 12:37 PM 

The Office of Information Programs and Services is in receipt of your inquiry below. We will follow-up with you as soon as 
possible to provide a response. 

Thank you in advance for your patience. 

[Quoted text hidden] 
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Gmai 

Status Request update 

FOIA Status <FOIAStatus@state.gov> 
To: AFL FOIA <foia@aflegal.org> 

Mr. Hamilton, 

AFL FOIA <foia@aflegal.org> 

Wed, Apr 20, 2022 at 9:54 PM 

This is in reference to your email below regarding the status of FOIA request control number F-2021-07944. 

The Office of Information Programs and Services' electronic records system indicates this request is in process. You will 
be notified of the results of the Department's search and review efforts in this case when that information becomes 
available. 

If you have any concerns or questions regarding a FOIA-related matter, please contact the FOIA Requester Service 
Center at 202-261-8484 or send an e-mail to foiastatus@state.gov. 

Sincerely, 

[Quoted text hidden] 
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SIGNATURE OF ATTORNEY OF RECORD _________________________________________________________ 

 
INSTRUCTIONS FOR COMPLETING CIVIL COVER SHEET JS-44 

Authority for Civil Cover Sheet 

 

The JS-44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and services of pleadings or other papers as required 
by law, except as provided by local rules of court.  This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the 
Clerk of Court for the purpose of initiating the civil docket sheet.  Consequently, a  civil cover sheet is submitted to the Clerk of Court for each civil complaint filed.  
Listed below are tips for completing the civil cover sheet.  These tips coincide with the Roman Numerals on the cover sheet.  

 
I. COUNTY OF RESIDENCE OF FIRST LISTED PLAINTIFF/DEFENDANT (b) County of residence: Use 11001 to indicate plaintiff if resident 

of Washington, DC, 88888 if plaintiff is resident of United States but not Washington, DC, and 99999 if plaintiff is outside the United States. 
 

III. CITIZENSHIP OF PRINCIPAL PARTIES: This section is completed only if diversity of citizenship was selected as the Basis of Jurisdiction 
under Section II. 
 

IV. CASE ASSIGNMENT AND NATURE OF SUIT: The assignment of a  judge to your case will depend on the category you select that best 
represents the primary cause of action found in your complaint. You may select only one category.  You must also select one corresponding 
nature of suit found under the category of the case.  

 
VI. CAUSE OF ACTION: Cite the U.S. Civil Statute under which you are filing and write a  brief statement of the primary cause.  

 
VIII. RELATED CASE(S), IF ANY: If you indicated that there is a  related case, you must complete a related case form, which may be obtained from 

the Clerk’s Office. 
 
Because of the need for accurate and complete information, you should ensure the accuracy of the information provided prior to signing the form.  

Under 5 U.S.C. 552, Defendant is required to disclose all non-exempt records responsive to Plaintiff's FOIA request.

✘

✘

06/30/2022 /s/ Brian J. Field
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1897 

U.S. DEPARTMENT OF STATE, 

Defendant 

To: (Defendant's name and address) 

SUMMONS IN A CIVIL ACTION 

U.S. DEPARTMENT OF STATE 
THE EXECUTIVE OFFICE, OFFICE OF THE LEGAL ADVISOR 
SUITE 5.600 
600 19TH STREET, NW 
WASHINGTON, DC 20522 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1897 

U.S. DEPARTMENT OF STATE, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Merrick B. Garland, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1897 

U.S. DEPARTMENT OF STATE, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Matthew M. Graves, U.S. Attorney for the District of Columbia 
U.S. Attorney's Office 
Attn: Civil Process Clerk 
601 D Street, NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 
AMERICA FIRST LEGAL 
FOUNDATION, 
611 Pennsylvania Ave SE #231 
Washington, DC 20003  

  

  
   Plaintiff, 
  

         Civil Action No.: 22-1898 
 

v.    
 
U.S. DEPARTMENT OF 
TRANSPORTATION, 
1200 New Jersey Ave., SE 
Washington, DC 20590 
 

 

   Defendant.  
 

 

 
COMPLAINT 

1. Plaintiff America First Legal Foundation (“AFL”) brings this action 

against Defendant U.S. Department of Transportation (“Transportation”) to compel 

compliance with the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. 

§ 552(a)(4)(B) and 28 U.S.C. § 1331.  Additionally, it may grant declaratory relief 

pursuant to 28 U.S.C. § 2201, et seq.  

3. Venue is proper in this District pursuant to 5 U.S.C. § 552(a)(4)(B) and 

28 U.S.C. § 1391(e). 
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PARTIES 

4. AFL is a nonprofit organization working to promote the rule of law in 

the United States, prevent executive overreach, ensure due process and equal 

protection for all Americans, and encourage public knowledge and understanding of 

the law and individual rights guaranteed under the United States Constitution and 

the laws of the United States. AFL’s mission includes promoting government 

transparency and accountability by gathering official information, analyzing it, and 

disseminating it through reports, press releases, and/or other media, including social 

media platforms, all to educate the public.  All of the records AFL receives will be 

made publicly available on AFL’s website for citizens, journalists, and scholars to 

review and use. AFL’s principal office is located in the District of Columbia.  

5. Transportation is an agency of the federal government within the 

meaning of 5 U.S.C. § 552(f) and has possession and control of the records AFL seeks. 

BACKGROUND 

6. Transparency is key to a thriving democracy.  Without it, it is impossible 

for citizens to hold Government accountable.   

7. Indeed, the Biden Administration routinely states that it is committed 

to a transparent, open, and ethical government.1  

 
1 FACT SHEET: Biden-Harris Administration Prioritizes Effectiveness, 
Accountability, and Transparency in Bipartisan Infrastructure Law Implementation, 
THE WHITE HOUSE (Apr. 29, 2022), https://tinyurl.com/bdhrccyk; Biden White House 
pledges data, transparency, respect for free press, REUTERS (Jan. 20, 2021), 
https://tinyurl.com/3fzz25mf; Mark Joyella, Biden’s White House Press Secretary 
Promises ‘Trust and Transparency,’ FORBES (Jan. 20, 2021), 
https://tinyurl.com/2p8729wz.  
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8. “Timely disclosure of records is also essential to the core purpose of 

FOIA.” U.S. Dep’t Just., Freedom of Information Act Guidelines (Mar. 15, 2022), 

https://tinyurl.com/2yd463dv. 

9. Yet, questions remain about whether the individuals selected to lead 

various agencies have adequate qualifications, and whether they have conflicts of 

interest that should preclude them from serving in those positions.    

10. To ensure transparency, the Government must be open about the 

backgrounds and qualifications of individuals selected to lead agencies, including 

Transportation.   

11. Importantly, that includes sufficient information to assure citizens that 

those selected to lead various agencies are not influenced by conflicts of interest from 

previous experiences.   

AFL’S FOIA REQUEST 

12. To better understand the backgrounds of individuals hired at 

Transportation, AFL submitted a FOIA request to Transportation on July 15, 2021.  

See Ex. A. 

13. In that request, AFL sought:  

A. Records sufficient to identify all employees who entered into a position 
at the agency as a Political Appointee since January 20, 2021, to the 
date this records request is processed, and the title or position of each 
employee (to the extent that individuals have held multiple positions 
during this time period, identify each title or position and the time 
period it was held). 

B. Records sufficient to identify all career employees who, between 
January 20, 2021, and the date this records request is processed, have 
been detailed to 1) a position eligible to be filled by a Political Appointee, 
or 2) a new position through coordination or consultation with either the 
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White House Liaison or Presidential Personnel Office; the title or 
position of each employee while on detail; and each employee’s 
originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in 
connection with determining the appropriate salary for the 
individual, or if that is not available, a recent resume contained 
within the agency’s records.  AFL has no objection to the redaction 
of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and 
descriptions of such experiences are not exempt and should be 
produced. 

2. Any waivers issued to the individual pursuant to 18 U.S.C. 
§ 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. 
§ 2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of 
Executive Order 13989 and Office of Government Ethics Legal 
Advisory 21-04, received by the individual. 

5. Any ethics agreement executed by the individual; any 
Certification of Ethics Agreement Compliance; and any records 
relating to any violation by an individual of his or her ethics 
agreement. 

6. Records reflecting any recusal determination made or issued for 
the individual. 

7. Copies of any SF-50 forms for the individual reflecting any change 
in position, title, or salary, including when the employee starts or 
leaves a position. 

8. Completed Ethics Pledge for each individual. 

14. AFL submitted its FOIA request to Transportation by e-mail, sending it 

to ost.foia@dot.gov.  See id. 

15. This request also sought a fee waiver.  See id. 
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16. On July 15, 2021, Transportation sent a letter to AFL acknowledging 

receipt of the request and assigning it tracking number 2021-0331.  See Ex. B.   

17. After hearing nothing further, on February 11, 2022, AFL sent an e-mail 

to Transportation requesting a status update.  See Ex. C.  

18. Transportation did not respond to that e-mail, and AFL has received no 

further response from Transportation about its FOIA request.   

19. By failing to respond to AFL’s request, Transportation is depriving AFL 

and the public of vital information needed to determine whether the individuals 

selected to lead Transportation have the necessary qualifications and lack conflicts of 

interest that would influence their decision making.  

COUNT I 
Violation of FOIA, 5 U.S.C. § 552 

20. AFL repeats the foregoing paragraphs as if set forth fully herein. 

21. Transportation is an agency of the federal government within the 

meaning of 5 U.S.C. § 552(f). 

22. By letter dated July 15, 2021, AFL submitted a FOIA request to 

Transportation. 

23. AFL’s FOIA request complied with all applicable statutes and 

regulations. 

24. The requested records are not exempt from FOIA pursuant to 5 U.S.C. 

§ 552(b). 

25. Transportation has failed to respond to AFL’s request within the 

statutory time-period.  See 5 U.S.C. § 552(a)(6). 
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26. Accordingly, AFL has exhausted its administrative remedies.  See 5 

U.S.C. § 552(a)(6)(C). 

27. By failing to release any responsive, non-exempt records, or otherwise 

offer a reasonable schedule for production, Transportation has violated FOIA.  See 5 

U.S.C. § 552(a)(3)(A).  

PRAYER FOR RELIEF 

 WHEREFORE, AFL respectfully requests that this Court: 

i. Declare that the records sought by the request, as described in the 

foregoing paragraphs, must be disclosed pursuant to 5 U.S.C. § 552. 

ii. Order Transportation to conduct searches immediately for all records 

responsive to AFL’s FOIA request and demonstrate that they employed search 

methods reasonably likely to lead to the discovery of responsive records.  

iii. Order Transportation to produce by a date certain all non-exempt 

records responsive to AFL’s FOIA request. 

iv. Award AFL attorneys’ fees and costs incurred in this action pursuant to 

5 U.S.C. § 552(a)(4)(E). 
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June 30, 2022     Respectfully submitted, 

       /s/ Brian J. Field   
       BRIAN J. FIELD 
       D.C. Bar No. 985577 
       SCHAERR | JAFFE LLP 
       1717 K Street NW 

Suite 900 
       Washington, DC 20006 
       Tel.: (202) 787-1060 
       E-mail: bfield@schaerr-jaffe.com 
        
       /s/ Michael Ding 
       MICHAEL DING  

   D.C. Bar No. 1027252   
   AMERICA FIRST LEGAL FOUNDATION 

       611 Pennsylvania Ave SE #231 
Washington, D.C. 20003 
Tel.: (202) 964-3721 
E-mail: michael.ding@aflegal.org  
 
Counsel for Plaintiff America First 
Legal Foundation 
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July 15, 2021

Via Email - ost.foia@dot.gov  

U.S. Department of Transportation
Office of the Secretary 
Departmental FOIA Office
1200 New Jersey Ave, SE, W94-122
Washington, DC 20590

Freedom of Information Act Request: Information Regarding Political 
Leadership and Staffing at the Department of Transportation 

Dear FOIA Officer:

America First Legal Foundation (“AFL”) is a national, nonprofit organization. AFL 
works to promote the rule of law in the United States, prevent executive overreach, 
ensure due process and equal protection for all Americans, and promote knowledge 
and understanding of the law and individual rights guaranteed under the 
Constitution and laws of the United States.

AFL’s mission includes promoting government transparency and accountability by 
gathering official information, analyzing it, and disseminating it through reports, 
press releases, and/or other media, including social media platforms, to educate the 
public. At the core of this mission is knowing who the people are that have been 
selected to lead the government on a day-to-day basis and ensuring that they are 
qualified to hold those positions. Therefore, under the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552, AFL hereby requests the following records within twenty 
business days.
  
I. Definitions 

For the purposes of this request, “Political Appointee” means any person who is 
employed by the Department who is: 1) Presidentially Appointed and Senate 
Confirmed (“PAS”); 2) Presidentially Appointed (“PA”); 3) in a non-career Senior 
Executive Service (“SES”) position; 5) a career SES but has been detailed to a 
leadership or political position since January 20, 2021, 6) a Schedule C employee; 7) 
in an administratively determined position; 8) in a position that was filled by 
coordination with, or through, the White House Liaison or Presidential Personnel 
Office (“PPO”); or 9) a Special Government Employee (“SGE”). 
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To the extent an SGE is not a Political Appointee or an actual employee any request 
or reference to a political appointee or employee should be read to mean “Political 
Appointee or SGE.” 
 
Requests A through C below are intended to be enterprise-wide, meaning that any 
political appointee who has been hired should be identified regardless of the office or 
component in which they work. 
 
II. Requested Records 
 

A. Records sufficient to identify all employees who entered into a position at the 
agency as a Political Appointee since January 20, 2021, to the date this 
records request is processed, and the title or position of each employee (to the 
extent that individuals have held multiple positions during this time period, 
identify each title or position and the time period it was held). 

B. Records sufficient to identify all career employees who, between January 20, 
2021, and the date this records request is processed, have been detailed to 1) 
a position eligible to be filled by a Political Appointee, or 2) a new position 
through coordination or consultation with either the White House Liaison or 
Presidential Personnel Office; the title or position of each employee while on 
detail; and each employee’s originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in connection 
with determining the appropriate salary for the individual, or if that is 
not available, a recent resume contained within the agency’s records. 
AFL has no objection to the redaction of employee’s contact 
information, such as email, address, phone numbers etc.; however, 
prior employment, education, and descriptions of such experiences are 
not exempt and should be produced.  

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b).

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 
2635.502.  

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive 
Order 13989 and Office of Government Ethics Legal Advisory 21-04, 
received by the individual.  
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5. Any ethics agreement executed by the individual; any Certification of 
Ethics Agreement Compliance; and any records relating to any 
violation by an individual of his or her ethics agreement.  

6. Records reflecting any recusal determination made or issued for the 
individual.  

7. Copies of any SF-50 forms for the individual reflecting any change in 
position, title, or salary, including when the employee starts or leaves 
a position.  

8. Completed Ethics Pledge for each individual.  

 
III. Redactions  
 
Redactions are disfavored as the FOIA’s exemptions are exclusive and must be 
narrowly construed. Am. Immigration Lawyers Ass 'n v. Exec. Office for Immigration 
Review (AILA), 830 F.3d 667, 676-79 (D.C. Cir. 2016). If a record contains information 
responsive to a FOIA request, then Department of State must disclose the entire 
record; a single record cannot be split into responsive and non-responsive bits. Id.; see 
also Parker v. United States DOJ, 278 F. Supp. 3d 446, 451 (D.D.C. 2017). 
Consequently, you should produce email attachments.

In connection with this request, and to comply with your legal obligations:   

 Please search all locations and systems likely to have responsive records, 
regardless of format, medium, or physical characteristics. 

 In conducting your search, please construe the term “record” in the broadest 
possible sense, to include any written, typed, recorded, graphic, printed, or 
audio material of any kind. We seek all records, including electronic records, 
audiotapes, videotapes, and photographs, as well as texts, letters, emails, 
facsimiles, telephone messages, voice mail messages, and transcripts, notes, or 
minutes of any meetings, telephone conversations, or discussions. 

 Our request includes any attachments to those records or other materials 
enclosed with a record when transmitted. If an email is responsive to our 
request, then our request includes all prior messages sent or received in that 
email chain, as well as any attachments. 

 Please search all relevant records or systems containing records regarding 
agency business. Do not exclude records regarding agency business contained 
in files, email accounts, or devices in the personal custody of your officials, such 
as personal email accounts or text messages. Records of official business 
conducted using unofficial systems or stored outside of official files are subject 

Case 1:22-cv-01898   Document 1-1   Filed 06/30/22   Page 4 of 6



4 

to the Federal Records Act and FOIA. It is not adequate to rely on policies and 
procedures that require officials to move such information to official systems 
within a certain period of time; AFL has a right to records contained in those 
files even if material has not yet been moved to official systems or if officials 
have, by intent or through negligence, failed to meet their obligations. 

 Please use all tools available to your agency to conduct a complete and efficient 
search for potentially responsive records. Agencies are subject to 
governmentwide requirements to manage agency information electronically, 
and many agencies have adopted the National Archives and Records 
Administration (“NARA”) Capstone program, or similar policies. These 
systems provide options for searching emails and other electronic records in a 
manner that is reasonably likely to be more complete than just searching 
individual custodian files. For example, a custodian may have deleted a 
responsive email from his or her email program, but your agency’s archiving 
tools may capture that email under Capstone. At the same time, custodian 
searches are still necessary; you may not have direct access to files stored in 
.PST files, outside of network drives, in paper format, or in personal email 
accounts. 

 If some portions of the requested records are properly exempt from disclosure, 
please disclose any reasonably segregable non-exempt portions of the 
requested records. If a request is denied in whole, please state specifically why 
it is not reasonable to segregate portions of the record for release. 

 Please take appropriate steps to ensure that records responsive to this request 
are not deleted by the agency before the completion of processing for this 
request. If records potentially responsive to this request are likely to be located 
on systems where they are subject to potential deletion, including on a 
scheduled basis, please take steps to prevent that deletion, including, as 
appropriate, by instituting a litigation hold on those records. 

IV. Fee Waiver Request 
 
Per 5 U.S.C. § 552(a)(4)(A)(iii) and your regulations, AFL requests a waiver of all 
search and duplication fees associated with this request.  
 
First, AFL is a qualified non-commercial public education and news media requester. 
AFL is a new organization, but it has already demonstrated its commitment to the 
public disclosure of records and creation of editorial content through regular 
substantive analyses posted to its website. For example, its officials routinely appear 
on national television and use social media platforms to disseminate the information 
it has obtained about federal government activities. In this case, AFL will make your 
records and your responses publicly available for the benefit of citizens, scholars, and 
others. The public’s understanding of your policies and practices will be enhanced 
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through AFL’s analysis and publication of the requested records. As a nonprofit 
organization, AFL does not have a commercial purpose and the release of the 
information requested is not in AFL’s financial interest.
 
Second, waiver is proper as disclosure of the requested information is “in the public 
interest because it is likely to contribute significantly to public understanding of 
operations or activities of the government.”1 Moreover, the Administration has made 
several significant and public commitments to transparency, openness, and ethics. 
The public has a significant interest in understanding the qualifications of the 
individuals selected to lead the Department and implement the Administration’s 
policies and priorities. The public also has a significant interest in ensuring that 
government decisions are not influenced by improper conflicts of interest or other 
unethical conduct.  
 
V. Production 
 
To accelerate release of responsive records, AFL welcomes production on an agreed 
rolling basis. 
 
If possible, please provide responsive records in an electronic format by email. 
Alternatively, please provide responsive records in native format or in PDF format 
on a USB drive. Please send any responsive records being transmitted by mail to 
America First Legal Foundation, 600 14th Street NW, 5th Floor, Washington, D.C. 
20005.  
 
VI.  Conclusion 
 
If you have any questions about how to construe this request for records or believe 
further discussions regarding search and processing would facilitate a more efficient 
production of records of interest to AFL, please do not hesitate to contact me at 
foia@aflegal.org. Finally, if AFL’s request for a fee waiver is not granted in full, please 
contact us immediately upon making that determination. 

Thank you,  

/s/ Reed D. Rubinstein 
Reed D. Rubinstein 
America First Legal Foundation 

 
1 5 U.S.C. § 552(a)(4)(A)(iii). 
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U.S. Department 
of Transportation 

Office of the Secretary 
of Transportation 

Reed D. Rubinstein 
America First Legal Foundation 
600 14th Street, NW 
5th Floor 
Washington, DC- 20005 

File No. 2021-0331 

Dear Mr. Rubinstein: 

General Counsel 

7/15/2021 

1200 New Jersey Ave., S.E. 
Washington, DC 20590 

The purpose of this letter is to acknowledge receipt of your recent request for records under the 
Freedom of Information Act (FOIA), 5 U.S.C. 552. You requested a copy of employees who 
entered into a position at the agency as a Political Appointee since January 20, 2021 to the date 
this request is processed and the title or position of each employee to the extent that individual 
have held multiple positions during this time; all career employees who have been detailed to 1. 
a position eligible to be field by a Political Appointee or 2. a new position through coordination 
or consultation with the White House Liaison or Presidential Personnel Office; the title or 
position of each employee while on detail; and each employee's originating agency or 
component, and prior title. (See Request) 

Please be advised that all FOIA requests will be handled on a first-in/first-out basis. Your 
request will be addressed in the order it was received. We regret any inconvenience caused by 
the delay. 

Processing fees may apply for FOIA requests as set forth in the Department of Transportation's 
(DOT) FOIA regulation ( 49 CFR Part 7.41 ). 

If you have questions concerning your request, please call our FOIA Request Service Center at 
(202) 366-4542. 

Sincerely, 

~~~ 
Darlene A. Wallace 
Office of the Secretary 
FOIA Program Assistant 
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Gmai 

New FOIA Request 2021-331 Acknowledgement Ltr 
2 messages 

OST.FOIA (OST) <ost.foia@dot.gov> 
To: "foia@aflegal.org" <foia@aflegal.org> 

2 attachments 

~ 2021-331 Acknowledgement Ltr_ 15_JuI_2021_01_24_39.docx 
'al 36K 

,;i 2021-3312of2070152021_AFL FOIA_Transportation_Leadership.pdf 
, 202K 

AFL FOIA <foia@aflegal.org> 
To: "OST.FOIA (OST)" <ost.foia@dot.gov> 

Good morning, 

AFL FOIA <foia@aflegal.org> 

Thu, Jul 15, 2021 at 1 :29 PM 

Fri, Feb 11, 2022 at 11 :48 AM 

On July 15, 2021, we last received an update on Request #2021-331, and we have not heard back from you since. We 
request an update on this request, and are open to discussing a re-scoping of the materials requested, if that would assist 
you in processing the request more expeditiously. 

Thank you, 

America First Legal Foundation 

On Thu, Jul 15, 2021 at 1 :29 PM OST.FOIA (OST) <ost.foia@dot.gov> wrote: 
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AMERICA FIRST LEGAL FOUNDATION U.S. DEPARTMENT OF TRANSPORTATION

11001 11001
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Schaerr | Jaffe LLP
1717 K Street NW, Suite 900, Washington, DC 20006
(202) 787-1060
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1898 

U.S. DEPARTMENT OF TRANSPORTATION, 

Defendant 

To: (Defendant's name and address) 

SUMMONS IN A CIVIL ACTION 

U.S. DEPARTMENT OF TRANSPORTATION 
1200 NEW JERSEY AVE, SE 
WASHINGTON, DC 20590 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1898 

U.S. DEPARTMENT OF TRANSPORTATION, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Merrick B. Garland, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1898 

U.S. DEPARTMENT OF TRANSPORTATION, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Matthew M. Graves, U.S. Attorney for the District of Columbia 
U.S. Attorney's Office 
Attn: Civil Process Clerk 
601 D Street, NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 
AMERICA FIRST LEGAL 
FOUNDATION, 
611 Pennsylvania Ave SE #231 
Washington, DC 20003  

  

  
   Plaintiff, 
  

         Civil Action No.: 22-1899 
 

v.    
 
U.S. DEPARTMENT OF TREASURY 
1500 Pennsylvania Ave., NW 
Washington, DC 20220 
 

 

   Defendant.  
 

 

 
COMPLAINT 

1. Plaintiff America First Legal Foundation (“AFL”) brings this action 

against Defendant U.S. Department of Treasury (“Treasury”) to compel compliance 

with the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. 

§ 552(a)(4)(B) and 28 U.S.C. § 1331.  Additionally, it may grant declaratory relief 

pursuant to 28 U.S.C. § 2201, et seq.  

3. Venue is proper in this District pursuant to 5 U.S.C. § 552(a)(4)(B) and 

28 U.S.C. § 1391(e). 
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PARTIES 

4. AFL is a nonprofit organization working to promote the rule of law in 

the United States, prevent executive overreach, ensure due process and equal 

protection for all Americans, and encourage public knowledge and understanding of 

the law and individual rights guaranteed under the United States Constitution and 

the laws of the United States. AFL’s mission includes promoting government 

transparency and accountability by gathering official information, analyzing it, and 

disseminating it through reports, press releases, and/or other media, including social 

media platforms, all to educate the public.  All of the records AFL receives will be 

made publicly available on AFL’s website for citizens, journalists, and scholars to 

review and use. AFL’s principal office is located in the District of Columbia.  

5. Treasury is an agency of the federal government within the meaning of 

5 U.S.C. § 552(f) and has possession and control of the records AFL seeks. 

BACKGROUND 

6. Transparency is key to a thriving democracy.  Without it, it is impossible 

for citizens to hold Government accountable.   

7. Indeed, the Biden Administration routinely states that it is committed 

to a transparent, open, and ethical government.1  

 
1 FACT SHEET: Biden-Harris Administration Prioritizes Effectiveness, 
Accountability, and Transparency in Bipartisan Infrastructure Law Implementation, 
THE WHITE HOUSE (Apr. 29, 2022), https://tinyurl.com/bdhrccyk; Biden White House 
pledges data, transparency, respect for free press, REUTERS (Jan. 20, 2021), 
https://tinyurl.com/3fzz25mf; Mark Joyella, Biden’s White House Press Secretary 
Promises ‘Trust and Transparency,’ FORBES (Jan. 20, 2021), 
https://tinyurl.com/2p8729wz.  
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8. “Timely disclosure of records is also essential to the core purpose of 

FOIA.” U.S. Dep’t Just., Freedom of Information Act Guidelines (Mar. 15, 2022), 

https://tinyurl.com/2yd463dv. 

9. Yet, questions remain about whether the individuals selected to lead 

various agencies have adequate qualifications, and whether they have conflicts of 

interest that should preclude them from serving in those positions.    

10. To ensure transparency, the Government must be open about the 

backgrounds and qualifications of individuals selected to lead agencies, including 

Treasury.   

11. Importantly, that includes sufficient information to assure citizens that 

those selected to lead various agencies are not influenced by conflicts of interest from 

previous experiences.   

AFL’S FOIA REQUEST 

12. To better understand the backgrounds of individuals hired at Treasury, 

AFL submitted a FOIA request to Treasury on July 12, 2021.  See Ex. A. 

13. In that request, AFL sought:  

A. Records sufficient to identify all employees who entered into a position 
at the agency as a Political Appointee since January 20, 2021, to the 
date this records request is processed, and the title or position of each 
employee (to the extent that individuals have held multiple positions 
during this time period, identify each title or position and the time 
period it was held). 

B. Records sufficient to identify all career employees who, between 
January 20, 2021, and the date this records request is processed, have 
been detailed to 1) a position eligible to be filled by a Political Appointee, 
or 2) a new position through coordination or consultation with either the 
White House Liaison or Presidential Personnel Office; the title or 
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position of each employee while on detail; and each employee’s 
originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in 
connection with determining the appropriate salary for the 
individual, or if that is not available, a recent resume contained 
within the agency’s records.  AFL has no objection to the redaction 
of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and 
descriptions of such experiences are not exempt and should be 
produced. 

2. Any waivers issued to the individual pursuant to 18 U.S.C. 
§ 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. 
§ 2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of 
Executive Order 13989 and Office of Government Ethics Legal 
Advisory 21-04, received by the individual. 

5. Any ethics agreement executed by the individual; any 
Certification of Ethics Agreement Compliance; and any records 
relating to any violation by an individual of his or her ethics 
agreement. 

6. Records reflecting any recusal determination made or issued for 
the individual. 

7. Copies of any SF-50 forms for the individual reflecting any change 
in position, title, or salary, including when the employee starts or 
leaves a position. 

8. Completed Ethics Pledge for each individual. 

14. AFL submitted its FOIA request to Treasury by e-mail, sending it to 

foiapl@treasury.gov.  See id. 

15. This request also sought a fee waiver.  See id. 
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16. On August 5, 2021, Treasury sent a letter to AFL acknowledging receipt 

of the request.  See Ex. B.   

17. In this letter, Treasury further stated that it had “initiated a search” for 

responsive records.   

18. On February 10, 2022, AFL sent an e-mail to Treasury requesting a 

status update on the processing of this request.  See Ex. C.   

19. On February 11, 2022, Treasury responded by e-mail, stating that it 

would be in contact with an update “as quickly as possible.”  Id.   

20. On March 8, 2022, Treasury followed up by e-mail, stating that “the 

search for records is almost complete.”  Id. 

21. Since then, and AFL has received no further response from Treasury 

about its FOIA request.   

22. By failing to respond to AFL’s request, Treasury is depriving AFL and 

the public of vital information needed to determine whether the individuals selected 

to lead Treasury have the necessary qualifications and lack conflicts of interest that 

would influence their decision making.  

COUNT I 
Violation of FOIA, 5 U.S.C. § 552 

23. AFL repeats the foregoing paragraphs as if set forth fully herein. 

24. Treasury is an agency of the federal government within the meaning of 

5 U.S.C. § 552(f). 

25. By letter dated July 12, 2021, AFL submitted a FOIA request to 

Treasury. 
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26. AFL’s FOIA request complied with all applicable statutes and 

regulations. 

27. The requested records are not exempt from FOIA pursuant to 5 U.S.C. 

§ 552(b). 

28. Treasury has failed to respond to AFL’s request within the statutory 

time-period.  See 5 U.S.C. § 552(a)(6). 

29. Accordingly, AFL has exhausted its administrative remedies.  See 5 

U.S.C. § 552(a)(6)(C). 

30. By failing to release any responsive, non-exempt records, or otherwise 

offer a reasonable schedule for production, Treasury has violated FOIA.  See 5 U.S.C. 

§ 552(a)(3)(A).  

PRAYER FOR RELIEF 

 WHEREFORE, AFL respectfully requests that this Court: 

i. Declare that the records sought by the request, as described in the 

foregoing paragraphs, must be disclosed pursuant to 5 U.S.C. § 552. 

ii. Order Treasury to conduct searches immediately for all records 

responsive to AFL’s FOIA request and demonstrate that they employed search 

methods reasonably likely to lead to the discovery of responsive records.  

iii. Order Treasury to produce by a date certain all non-exempt records 

responsive to AFL’s FOIA request. 

iv. Award AFL attorneys’ fees and costs incurred in this action pursuant to 

5 U.S.C. § 552(a)(4)(E). 
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v. Grant AFL such other and further relief as this Court deems proper. 

June 30, 2022     Respectfully submitted, 

       /s/ Brian J. Field   
       BRIAN J. FIELD 
       D.C. Bar No. 985577 
       SCHAERR | JAFFE LLP 
       1717 K Street NW 

Suite 900 
       Washington, DC 20006 
       Tel.: (202) 787-1060 
       E-mail: bfield@schaerr-jaffe.com 
        
       /s/ Michael Ding 
       MICHAEL DING  

   D.C. Bar No. 1027252   
   AMERICA FIRST LEGAL FOUNDATION 

       611 Pennsylvania Ave SE #231 
Washington, D.C. 20003 
Tel.: (202) 964-3721 
E-mail: michael.ding@aflegal.org  
 
Counsel for Plaintiff America First 
Legal Foundation 
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July 12, 2021

Via EMAIL - FOIAPL@TREASURY.GOV

ATTN: Director, FOIA & Transparency
Department of the Treasury
1500 Pennsylvania Ave., N.W.
Washington, D.C. 20220

Freedom of Information Act Request: Information Regarding Political 
Leadership and Staffing at the Department of the Treasury

Dear FOIA Officer:

America First Legal Foundation (“AFL”) is a national, nonprofit organization. AFL 
works to promote the rule of law in the United States, prevent executive overreach, 
ensure due process and equal protection for all Americans, and promote knowledge 
and understanding of the law and individual rights guaranteed under the 
Constitution and laws of the United States.

AFL’s mission includes promoting government transparency and accountability by 
gathering official information, analyzing it, and disseminating it through reports, 
press releases, and/or other media, including social media platforms, to educate the 
public. At the core of this mission is knowing who the people are that have been 
selected to lead the government on a day-to-day basis and ensuring that they are 
qualified to hold those positions. Therefore, under the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552, AFL hereby requests the following records within twenty 
business days.

I. Definitions 

For the purposes of this request, “Political Appointee” means any person who is 
employed by the Department who is: 1) Presidentially Appointed and Senate 
Confirmed (“PAS”); 2) Presidentially Appointed (“PA”); 3) in a non-career Senior 
Executive Service (“SES”) position; 5) a career SES but has been detailed to a 
leadership or political position since January 20, 2021, 6) a Schedule C employee; 7) 
in an administratively determined position; 8) in a position that was filled by 
coordination with, or through, the White House Liaison or Presidential Personnel 
Office (“PPO”); or 9) a Special Government Employee (“SGE”). 
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To the extent an SGE is not a Political Appointee or an actual employee any request 
or reference to a political appointee or employee should be read to mean “Political 
Appointee or SGE.” 
 
Requests A through C below are intended to be enterprise-wide, meaning that any 
political appointee who has been hired should be identified regardless of the office or 
component in which they work. 
 
II. Requested Records 
 

A. Records sufficient to identify all employees who entered into a position at the 
agency as a Political Appointee since January 20, 2021, to the date this 
records request is processed, and the title or position of each employee (to the 
extent that individuals have held multiple positions during this time period, 
identify each title or position and the time period it was held).  

B. Records sufficient to identify all career employees who, between January 20, 
2021, and the date this records request is processed, have been detailed to 1) 
a position eligible to be filled by a Political Appointee, or 2) a new position 
through coordination or consultation with either the White House Liaison or 
Presidential Personnel Office; the title or position of each employee while on 
detail; and each employee’s originating agency or component, and prior title.

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in connection 
with determining the appropriate salary for the individual, or if that is 
not available, a recent resume contained within the agency’s records. 
AFL has no objection to the redaction of employee’s contact 
information, such as email, address, phone numbers etc.; however, 
prior employment, education, and descriptions of such experiences are 
not exempt and should be produced.  

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b).

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 
2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive 
Order 13989 and Office of Government Ethics Legal Advisory 21-04, 
received by the individual.  
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5. Any ethics agreement executed by the individual; any Certification of 
Ethics Agreement Compliance; and any records relating to any 
violation by an individual of his or her ethics agreement.  

6. Records reflecting any recusal determination made or issued for the 
individual.  

7. Copies of any SF-50 forms for the individual reflecting any change in 
position, title, or salary, including when the employee starts or leaves 
a position.  

8. Completed Ethics Pledge for each individual. 

 
III. Redactions  
 
Redactions are disfavored as the FOIA’s exemptions are exclusive and must be 
narrowly construed. Am. Immigration Lawyers Ass 'n v. Exec. Office for Immigration 
Review (AILA), 830 F.3d 667, 676-79 (D.C. Cir. 2016). If a record contains information 
responsive to a FOIA request, then Department of State must disclose the entire 
record; a single record cannot be split into responsive and non-responsive bits. Id.; see 
also Parker v. United States DOJ, 278 F. Supp. 3d 446, 451 (D.D.C. 2017). 
Consequently, you should produce email attachments.

In connection with this request, and to comply with your legal obligations:  

 Please search all locations and systems likely to have responsive records, 
regardless of format, medium, or physical characteristics. 

 In conducting your search, please construe the term “record” in the broadest 
possible sense, to include any written, typed, recorded, graphic, printed, or 
audio material of any kind. We seek all records, including electronic records, 
audiotapes, videotapes, and photographs, as well as texts, letters, emails, 
facsimiles, telephone messages, voice mail messages, and transcripts, notes, or 
minutes of any meetings, telephone conversations, or discussions. 

 Our request includes any attachments to those records or other materials 
enclosed with a record when transmitted. If an email is responsive to our 
request, then our request includes all prior messages sent or received in that 
email chain, as well as any attachments. 

 Please search all relevant records or systems containing records regarding 
agency business. Do not exclude records regarding agency business contained 
in files, email accounts, or devices in the personal custody of your officials, such 
as personal email accounts or text messages. Records of official business 
conducted using unofficial systems or stored outside of official files are subject 
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to the Federal Records Act and FOIA. It is not adequate to rely on policies and 
procedures that require officials to move such information to official systems 
within a certain period of time; AFL has a right to records contained in those 
files even if material has not yet been moved to official systems or if officials 
have, by intent or through negligence, failed to meet their obligations.

 Please use all tools available to your agency to conduct a complete and efficient 
search for potentially responsive records. Agencies are subject to 
governmentwide requirements to manage agency information electronically, 
and many agencies have adopted the National Archives and Records 
Administration (“NARA”) Capstone program, or similar policies. These 
systems provide options for searching emails and other electronic records in a 
manner that is reasonably likely to be more complete than just searching 
individual custodian files. For example, a custodian may have deleted a 
responsive email from his or her email program, but your agency’s archiving 
tools may capture that email under Capstone. At the same time, custodian 
searches are still necessary; you may not have direct access to files stored in 
.PST files, outside of network drives, in paper format, or in personal email 
accounts. 

 If some portions of the requested records are properly exempt from disclosure,
please disclose any reasonably segregable non-exempt portions of the 
requested records. If a request is denied in whole, please state specifically why 
it is not reasonable to segregate portions of the record for release. 

 Please take appropriate steps to ensure that records responsive to this request 
are not deleted by the agency before the completion of processing for this 
request. If records potentially responsive to this request are likely to be located 
on systems where they are subject to potential deletion, including on a 
scheduled basis, please take steps to prevent that deletion, including, as 
appropriate, by instituting a litigation hold on those records. 

IV. Fee Waiver Request 
 
Per 5 U.S.C. § 552(a)(4)(A)(iii) and your regulations, AFL requests a waiver of all 
search and duplication fees associated with this request.  
 
First, AFL is a qualified non-commercial public education and news media requester. 
AFL is a new organization, but it has already demonstrated its commitment to the 
public disclosure of records and creation of editorial content through regular 
substantive analyses posted to its website. For example, its officials routinely appear 
on national television and use social media platforms to disseminate the information 
it has obtained about federal government activities. In this case, AFL will make your 
records and your responses publicly available for the benefit of citizens, scholars, and 
others. The public’s understanding of your policies and practices will be enhanced 
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through AFL’s analysis and publication of the requested records. As a nonprofit 
organization, AFL does not have a commercial purpose and the release of the 
information requested is not in AFL’s financial interest.
 
Second, waiver is proper as disclosure of the requested information is “in the public 
interest because it is likely to contribute significantly to public understanding of 
operations or activities of the government.”1 Moreover, the Administration has made 
several significant and public commitments to transparency, openness, and ethics. 
The public has a significant interest in understanding the qualifications of the 
individuals selected to lead the Department and implement the Administration’s 
policies and priorities. The public also has a significant interest in ensuring that 
government decisions are not influenced by improper conflicts of interest or other 
unethical conduct.  
 
 
V. Production 
 
To accelerate release of responsive records, AFL welcomes production on an agreed 
rolling basis. 
 
If possible, please provide responsive records in an electronic format by email. 
Alternatively, please provide responsive records in native format or in PDF format 
on a USB drive. Please send any responsive records being transmitted by mail to 
America First Legal Foundation, 600 14th Street NW, 5th Floor, Washington, D.C. 
20005. 

VI.  Conclusion 

If you have any questions about how to construe this request for records or believe 
further discussions regarding search and processing would facilitate a more efficient 
production of records of interest to AFL, please do not hesitate to contact me at 
foia@aflegal.org. Finally, if AFL’s request for a fee waiver is not granted in full, please 
contact us immediately upon making that determination. 

Thank you,  

/s/ Reed D. Rubinstein 
Reed D. Rubinstein 
America First Legal Foundation

 
1 5 U.S.C. § 552(a)(4)(A)(iii). 
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.  20220

08/05/2021

Mr. Reed Rubinstein
American First Legal Foundation
600 14th Street, N.W., 5th Floor
Washington, DC 

Email: foia@aflegal.org

RE: Your FOIA Request to Treasury, Case Number 2021-FOIA-00798

Dear  Mr. Rubinstein:

This letter acknowledges the receipt of your Freedom of Information Act (FOIA) request to the 
U.S. Department of the Treasury, dated 07/12/2021. You have requested access to the following 
records:

“A. Records sufficient to identify all employees who entered into a position at the
agency as a Political Appointee since January 20, 2021, to the date this
records request is processed, and the title or position of each employee (to the
extent that individuals have held multiple positions during this time period,
identify each title or position and the time period it was held).

B. Records sufficient to identify all career employees who, between January 20,
2021, and the date this records request is processed, have been detailed to 1)
a position eligible to be filled by a Political Appointee, or 2) a new position
through coordination or consultation with either the White House Liaison or
Presidential Personnel Office; the title or position of each employee while on
detail; and each employee’s originating agency or component, and prior title.

C. For each individual identified in response to Requests 1 and 2 provide:

1. The resume provided by the individual to the agency in connection
with determining the appropriate salary for the individual, or if that is
not available, a recent resume contained within the agency’s records.
AFL has no objection to the redaction of employee’s contact
information, such as email, address, phone numbers etc.; however,
prior employment, education, and descriptions of such experiences are
not exempt and should be produced.

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b).
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3. Any authorizations for the individual issued pursuant to 5 C.F.R. §
2635.502.

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive
Order 13989 and Office of Government Ethics Legal Advisory 21-04,
received by the individual.

5. Any ethics agreement executed by the individual; any Certification of
Ethics Agreement Compliance; and any records relating to any
violation by an individual of his or her ethics agreement.

6. Records reflecting any recusal determination made or issued for the
individual.

7. Copies of any SF-50 forms for the individual reflecting any change in
position, title, or salary, including when the employee starts or leaves
a position.

8. Completed Ethics Pledge for each individual.

I have initiated a search within the Departmental Offices for records that would be responsive to 
your request.  Every effort will be made to provide you with a timely response; however, unusual 
circumstances exist regarding the search for and review of potentially responsive records which 
may delay our response.  This may include the need to consult with multiple program offices, to 
review a voluminous quantity of records, or to search for records stored in multiple locations.  I 
invite you to contact my office to discuss limiting the scope of your request which could 
significantly reduce the time needed to process your request.

We will review your request for a fee waiver once our office ascertains that the billable costs will 
exceed our $25.00 billing threshold.

If you have any questions or wish to discuss reformulation or an alternative time frame for the 
processing of your request, you may contact Treasury’s FOIA Public Liaison by phone at (202) 
622-8098 or by email at FOIAPL@treasury.gov.

If the FOIA Public Liaison is unable to satisfactorily resolve your question or concern, the Office 
of Government Information Services (OGIS) also mediates disputes between FOIA requesters 
and federal agencies as a non-exclusive alternative to litigation.  If you wish to contact OGIS, 
you may contact the agency directly by email at OGIS@nara.gov, by phone at (877) 684-6448, 
by fax at (202) 741-5769 or by mail at the address below:

Office of Government Information Services
National Archives and Records Administration
8601 Adelphi Road – OGIS
College Park, MD 20740-6001
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You may reach me via telephone at 202-622-0930, extension 2; or via e-mail at 
FOIA@treasury.gov.  Please reference FOIA case number 2021-FOIA-00798 when contacting 
our office about this request.

Sincerely,

CPearson
Cawana Pearson 
FOIA and Transparency
Office of Privacy, Transparency, and Records
U.S. Department of the Treasury
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Gmai 

RE: Your FOIA Request to Treasury 2021-FOIA-00798 
2 messages 

Cawana.Pearson@treasury.gov <Cawana.Pearson@treasury.gov> 
To: foia@aflegal.org 

Good morning, 

AFL FOIA <foia@aflegal.org> 

Fri, Feb 11 , 2022 at 9:25 AM 

I hope this email finds you well. I am the liaison between the requester and the program offices 
assigned FOIA requests within Treasury, Departmental Offices. I have reached out to the program 
office assigned your request and will be in contact with you as quickly as possible. I apologize for 
any inconvenience you may be experiencing and will be in contact soon. 

Thank you, 

Cawana 

From: AFL FOIA <foia@aflegal.org> 
Sent: Thursday, February 10, 2022 7:54 PM 
To: Pearson, Cawana <Cawana.Pearson@treasury.gov> 
Subject: Re: Your FOIA Request to Treasury 

** Caution: External email. Pay attention to suspicious links and attachments. Send suspicious email to 
suspect@treasury.gov ** 

Dear Cawana Pearson, 

On August 5, 2021 , you last wrote to us to update us on the status of request #2021-FOIA-00798 (to assign the request a 
tracking number and notify us that you received it), and we have not heard back from you since. We request an update 
on this request, and are open to discussing a re-scoping of the materials requested, if that would assist you in processing 
the request more expeditiously. 

Thank you, 

America First Legal Foundation 

On Thu, Aug 5, 2021 at 7:33 AM <Cawana.Pearson@treasury.gov> wrote: 
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RE: Your FOIA Request to Treasury, Case Number 2021-FOIA-00798 

Dear Mr. Rubinstein: 

This email acknowledges the receipt of your FOIA request dated 08/03/2021 seeking copies of the 
following records: 

A. Records sufficient to identify all employees who entered into a position at the agency as a 
Political Appointee since January 20, 2021, to the date this records request is processed, and the title 
or position of each employee (to the extent that individuals have held multiple positions during this 
time period, identify each title or position and the time period it was held). B. Records sufficient to 
identify all career employees who, between January 20, 2021, and the date this records request is 
processed, have been detailed to 1) a position eligible to be filled by a Political Appointee, or 2) a 
new position through coordination or consultation with either the White House Liaison or 
Presidential Personnel Office; the title or position of each employee while on detail; and each 
employee's originating agency or component, and prior title. C. For each individual identified in 
response to Requests 1 and 2 provide: 1. The resume provided by the individual to the agency in 
connection with determining the appropriate salary for the individual, or if that is not available, a 
recent resume contained within the agency's records. AFL has no objection to the redaction of 
employee's contact information, such as email, address, phone numbers etc.; however, prior 
employment, education, and descriptions of such experiences are not exempt and should be 
produced. 2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b). 3. Any 
authorizations for the individual issued pursuant to 5 C.F.R. § 2635.502. 4. Any Ethics Pledge 
waivers, issued pursuant to Section 3 of Executive Order 13989 and Office of Government Ethics 
Legal Advisory 21-04, received by the individual. 3 5. Any ethics agreement executed by the 
individual; any Certification of Ethics Agreement Compliance; and any records relating to any 
violation by an individual of his or her ethics agreement. 6. Records reflecting any recusal 
determination made or issued for the individual. 7. Copies of any SF-50 forms for the individual 
reflecting any change in position, title, or salary, including when the employee starts or leaves a 
position. 8. Completed Ethics Pledge for each individual. 

This request has been issued tracking number 2021-FOIA-00798. Please reference this number in all 
future correspondence with this office when communicating regarding this request. Please see the attached 
letter for more information. 

Sincerely, 

Cawana Pearson 

Case Manager, FOIA and Transparency 

Office of Privacy, Transparency, and Records 

Cawana.Pearson@treasury.gov <Cawana.Pearson@treasury.gov> 
To: foia@aflegal.org 

Tue, Mar 8, 2022 at 10:47 AM 
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Good morning, 

I hope this email finds you well. I have consulted with the program office assigned your request. I 
have been advised that the search for records is almost complete. Once the search is complete, 
the records will be sent to our office to process. Please note that we currently have a FOIA 
backlog but we are doing our very best to respond to all of our FOIA requests as quickly as 
possible. I invite you to follow up with me anytime with questions and or concerns. 

Thank you, 

Cawana 

[Quoted text hidden] 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1899 

U.S. DEPARTMENT OF TREASURY, 

Defendant 

To: (Defendant's name and address) 

SUMMONS IN A CIVIL ACTION 

U.S. DEPARTMENT OF TREASURY 
1500 PENNSYLVANIA AVE, NW 
WASHINGTON, DC 20220 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1899 

U.S. DEPARTMENT OF TREASURY, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Merrick B. Garland, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1899 

U.S. DEPARTMENT OF TREASURY, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Matthew M. Graves, U.S. Attorney for the District of Columbia 
U.S. Attorney's Office 
Attn: Civil Process Clerk 
601 D Street, NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 
AMERICA FIRST LEGAL 
FOUNDATION, 
611 Pennsylvania Ave SE #231 
Washington, DC 20003  

  

  
   Plaintiff, 
  

         Civil Action No.: 22-1900 
 

v.    
 
U.S. DEPARTMENT OF VETERANS 
AFFAIRS, 
810 Vermont Ave., NW 
Washington, DC 20420 
 

 

   Defendant.  
 

 

 
COMPLAINT 

1. Plaintiff America First Legal Foundation (“AFL”) brings this action 

against Defendant U.S. Department of Veterans Affairs (“VA”) to compel compliance 

with the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. 

§ 552(a)(4)(B) and 28 U.S.C. § 1331.  Additionally, it may grant declaratory relief 

pursuant to 28 U.S.C. § 2201, et seq.  

3. Venue is proper in this District pursuant to 5 U.S.C. § 552(a)(4)(B) and 

28 U.S.C. § 1391(e). 
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PARTIES 

4. AFL is a nonprofit organization working to promote the rule of law in 

the United States, prevent executive overreach, ensure due process and equal 

protection for all Americans, and encourage public knowledge and understanding of 

the law and individual rights guaranteed under the United States Constitution and 

the laws of the United States. AFL’s mission includes promoting government 

transparency and accountability by gathering official information, analyzing it, and 

disseminating it through reports, press releases, and/or other media, including social 

media platforms, all to educate the public.  All of the records AFL receives will be 

made publicly available on AFL’s website for citizens, journalists, and scholars to 

review and use. AFL’s principal office is located in the District of Columbia.  

5. The VA is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f) and has possession and control of the records AFL seeks. 

BACKGROUND 

6. Transparency is key to a thriving democracy.  Without it, it is impossible 

for citizens to hold Government accountable.   

7. Indeed, the Biden Administration routinely states that it is committed 

to a transparent, open, and ethical government.1  

 
1 FACT SHEET: Biden-Harris Administration Prioritizes Effectiveness, 
Accountability, and Transparency in Bipartisan Infrastructure Law Implementation, 
THE WHITE HOUSE (Apr. 29, 2022), https://tinyurl.com/bdhrccyk; Biden White House 
pledges data, transparency, respect for free press, REUTERS (Jan. 20, 2021), 
https://tinyurl.com/3fzz25mf; Mark Joyella, Biden’s White House Press Secretary 
Promises ‘Trust and Transparency,’ FORBES (Jan. 20, 2021), 
https://tinyurl.com/2p8729wz.  
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8. “Timely disclosure of records is also essential to the core purpose of 

FOIA.” U.S. Dep’t Just., Freedom of Information Act Guidelines (Mar. 15, 2022), 

https://tinyurl.com/2yd463dv. 

9. Yet, questions remain about whether the individuals selected to lead 

various agencies have adequate qualifications, and whether they have conflicts of 

interest that should preclude them from serving in those positions.    

10. To ensure transparency, the Government must be open about the 

backgrounds and qualifications of individuals selected to lead agencies, including the 

VA.   

11. Importantly, that includes sufficient information to assure citizens that 

those selected to lead various agencies are not influenced by conflicts of interest from 

previous experiences.   

AFL’S FOIA REQUEST 

12. To better understand the backgrounds of individuals hired at the VA, 

AFL submitted a FOIA request to the VA on July 15, 2021.  See Ex. A. 

13. In that request, AFL sought:  

A. Records sufficient to identify all employees who entered into a position 
at the agency as a Political Appointee since January 20, 2021, to the 
date this records request is processed, and the title or position of each 
employee (to the extent that individuals have held multiple positions 
during this time period, identify each title or position and the time 
period it was held). 

B. Records sufficient to identify all career employees who, between 
January 20, 2021, and the date this records request is processed, have 
been detailed to 1) a position eligible to be filled by a Political Appointee, 
or 2) a new position through coordination or consultation with either the 
White House Liaison or Presidential Personnel Office; the title or 
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position of each employee while on detail; and each employee’s 
originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in 
connection with determining the appropriate salary for the 
individual, or if that is not available, a recent resume contained 
within the agency’s records.  AFL has no objection to the redaction 
of employee’s contact information, such as email, address, phone 
numbers etc.; however, prior employment, education, and 
descriptions of such experiences are not exempt and should be 
produced. 

2. Any waivers issued to the individual pursuant to 18 U.S.C. 
§ 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. 
§ 2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of 
Executive Order 13989 and Office of Government Ethics Legal 
Advisory 21-04, received by the individual. 

5. Any ethics agreement executed by the individual; any 
Certification of Ethics Agreement Compliance; and any records 
relating to any violation by an individual of his or her ethics 
agreement. 

6. Records reflecting any recusal determination made or issued for 
the individual. 

7. Copies of any SF-50 forms for the individual reflecting any change 
in position, title, or salary, including when the employee starts or 
leaves a position. 

8. Completed Ethics Pledge for each individual. 

14. AFL submitted its FOIA request to the VA by e-mail, sending it to 

vacofoiaservice@va.gov.  See id. 

15. This request also sought a fee waiver.  See id. 
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16. On August 2, 2021, the VA sent AFL acknowledging receipt of the 

request, and stating that it would be sent to the VA’s Corporate Senior Executive 

Management Office for processing.  See Ex. B.   

17. On February 11, 2022, AFL sent an e-mail to the VA requesting a status 

update on this request.  See Ex. C.   

18. The VA responded by sending an e-mail to AFL on February 11, 2022, 

stating that the request is still being processed as “is currently number 12 in our 

queue.”  Id.   

19. Since then, and AFL has received no further response from the VA about 

its FOIA request.   

20. By failing to respond to AFL’s request, the VA is depriving AFL and the 

public of vital information needed to determine whether the individuals selected to 

lead the VA have the necessary qualifications and lack conflicts of interest that would 

influence their decision making.  

COUNT I 
Violation of FOIA, 5 U.S.C. § 552 

21. AFL repeats the foregoing paragraphs as if set forth fully herein. 

22. The VA is an agency of the federal government within the meaning of 5 

U.S.C. § 552(f). 

23. By letter dated July 12, 2021, AFL submitted a FOIA request to the VA. 

24. AFL’s FOIA request complied with all applicable statutes and 

regulations. 
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25. The requested records are not exempt from FOIA pursuant to 5 U.S.C. 

§ 552(b). 

26. The VA has failed to respond to AFL’s request within the statutory time-

period.  See 5 U.S.C. § 552(a)(6). 

27. Accordingly, AFL has exhausted its administrative remedies.  See 5 

U.S.C. § 552(a)(6)(C). 

28. By failing to release any responsive, non-exempt records, or otherwise 

offer a reasonable schedule for production, the VA has violated FOIA.  See 5 U.S.C. 

§ 552(a)(3)(A).  

PRAYER FOR RELIEF 

 WHEREFORE, AFL respectfully requests that this Court: 

i. Declare that the records sought by the request, as described in the 

foregoing paragraphs, must be disclosed pursuant to 5 U.S.C. § 552. 

ii. Order the VA to conduct searches immediately for all records responsive 

to AFL’s FOIA request and demonstrate that they employed search methods 

reasonably likely to lead to the discovery of responsive records.  

iii. Order the VA to produce by a date certain all non-exempt records 

responsive to AFL’s FOIA request. 

iv. Award AFL attorneys’ fees and costs incurred in this action pursuant to 

5 U.S.C. § 552(a)(4)(E). 

v. Grant AFL such other and further relief as this Court deems proper. 
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June 30, 2022     Respectfully submitted, 

       /s/ Brian J. Field   
       BRIAN J. FIELD 
       D.C. Bar No. 985577 
       SCHAERR | JAFFE LLP 
       1717 K Street NW 

Suite 900 
       Washington, DC 20006 
       Tel.: (202) 787-1060 
       E-mail: bfield@schaerr-jaffe.com 
        
       /s/ Michael Ding 
       MICHAEL DING  

   D.C. Bar No. 1027252   
   AMERICA FIRST LEGAL FOUNDATION 

       611 Pennsylvania Ave SE #231 
Washington, D.C. 20003 
Tel.: (202) 964-3721 
E-mail: michael.ding@aflegal.org  
 
Counsel for Plaintiff America First 
Legal Foundation 
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July 15, 2021

Via Email - vacofoiaservice@va.gov  

Department of Veterans Affairs
FOIA Service 
810 Vermont Avenue, NW
(005R1C) VACO
Washington, DC 20420

Freedom of Information Act Request: Information Regarding Political 
Leadership and Staffing at the Department of Veterans Affairs

Dear FOIA Officer:

America First Legal Foundation (“AFL”) is a national, nonprofit organization. AFL 
works to promote the rule of law in the United States, prevent executive overreach, 
ensure due process and equal protection for all Americans, and promote knowledge 
and understanding of the law and individual rights guaranteed under the 
Constitution and laws of the United States.

AFL’s mission includes promoting government transparency and accountability by 
gathering official information, analyzing it, and disseminating it through reports, 
press releases, and/or other media, including social media platforms, to educate the 
public. At the core of this mission is knowing who the people are that have been 
selected to lead the government on a day-to-day basis and ensuring that they are 
qualified to hold those positions. Therefore, under the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552, AFL hereby requests the following records within twenty 
business days.
  
I. Definitions 

For the purposes of this request, “Political Appointee” means any person who is 
employed by the Department who is: 1) Presidentially Appointed and Senate 
Confirmed (“PAS”); 2) Presidentially Appointed (“PA”); 3) in a non-career Senior 
Executive Service (“SES”) position; 5) a career SES but has been detailed to a 
leadership or political position since January 20, 2021, 6) a Schedule C employee; 7) 
in an administratively determined position; 8) in a position that was filled by 
coordination with, or through, the White House Liaison or Presidential Personnel 
Office (“PPO”); or 9) a Special Government Employee (“SGE”). 

1 AMERICA 
FIRST 
LEGAL 
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To the extent an SGE is not a Political Appointee or an actual employee any request 
or reference to a political appointee or employee should be read to mean “Political 
Appointee or SGE.” 
 
Requests A through C below are intended to be enterprise-wide, meaning that any 
political appointee who has been hired should be identified regardless of the office or 
component in which they work. 
 
II. Requested Records 
 

A. Records sufficient to identify all employees who entered into a position at the 
agency as a Political Appointee since January 20, 2021, to the date this 
records request is processed, and the title or position of each employee (to the 
extent that individuals have held multiple positions during this time period, 
identify each title or position and the time period it was held). 

B. Records sufficient to identify all career employees who, between January 20, 
2021, and the date this records request is processed, have been detailed to 1) 
a position eligible to be filled by a Political Appointee, or 2) a new position 
through coordination or consultation with either the White House Liaison or 
Presidential Personnel Office; the title or position of each employee while on 
detail; and each employee’s originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in connection 
with determining the appropriate salary for the individual, or if that is 
not available, a recent resume contained within the agency’s records. 
AFL has no objection to the redaction of employee’s contact 
information, such as email, address, phone numbers etc.; however, 
prior employment, education, and descriptions of such experiences are 
not exempt and should be produced.  

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b).

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 
2635.502.  

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive 
Order 13989 and Office of Government Ethics Legal Advisory 21-04, 
received by the individual.  
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5. Any ethics agreement executed by the individual; any Certification of 
Ethics Agreement Compliance; and any records relating to any 
violation by an individual of his or her ethics agreement.  

6. Records reflecting any recusal determination made or issued for the 
individual.  

7. Copies of any SF-50 forms for the individual reflecting any change in 
position, title, or salary, including when the employee starts or leaves 
a position.  

8. Completed Ethics Pledge for each individual.  

 
III. Redactions  
 
Redactions are disfavored as the FOIA’s exemptions are exclusive and must be 
narrowly construed. Am. Immigration Lawyers Ass 'n v. Exec. Office for Immigration 
Review (AILA), 830 F.3d 667, 676-79 (D.C. Cir. 2016). If a record contains information 
responsive to a FOIA request, then Department of State must disclose the entire 
record; a single record cannot be split into responsive and non-responsive bits. Id.; see 
also Parker v. United States DOJ, 278 F. Supp. 3d 446, 451 (D.D.C. 2017). 
Consequently, you should produce email attachments.

In connection with this request, and to comply with your legal obligations:   

 Please search all locations and systems likely to have responsive records, 
regardless of format, medium, or physical characteristics. 

 In conducting your search, please construe the term “record” in the broadest 
possible sense, to include any written, typed, recorded, graphic, printed, or 
audio material of any kind. We seek all records, including electronic records, 
audiotapes, videotapes, and photographs, as well as texts, letters, emails, 
facsimiles, telephone messages, voice mail messages, and transcripts, notes, or 
minutes of any meetings, telephone conversations, or discussions.

 Our request includes any attachments to those records or other materials 
enclosed with a record when transmitted. If an email is responsive to our 
request, then our request includes all prior messages sent or received in that 
email chain, as well as any attachments. 

 Please search all relevant records or systems containing records regarding 
agency business. Do not exclude records regarding agency business contained 
in files, email accounts, or devices in the personal custody of your officials, such 
as personal email accounts or text messages. Records of official business 
conducted using unofficial systems or stored outside of official files are subject 

• 

• 

• 

• 
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to the Federal Records Act and FOIA. It is not adequate to rely on policies and 
procedures that require officials to move such information to official systems 
within a certain period of time; AFL has a right to records contained in those 
files even if material has not yet been moved to official systems or if officials 
have, by intent or through negligence, failed to meet their obligations.

 Please use all tools available to your agency to conduct a complete and efficient 
search for potentially responsive records. Agencies are subject to 
governmentwide requirements to manage agency information electronically, 
and many agencies have adopted the National Archives and Records 
Administration (“NARA”) Capstone program, or similar policies. These 
systems provide options for searching emails and other electronic records in a 
manner that is reasonably likely to be more complete than just searching 
individual custodian files. For example, a custodian may have deleted a 
responsive email from his or her email program, but your agency’s archiving 
tools may capture that email under Capstone. At the same time, custodian 
searches are still necessary; you may not have direct access to files stored in 
.PST files, outside of network drives, in paper format, or in personal email 
accounts. 

 If some portions of the requested records are properly exempt from disclosure, 
please disclose any reasonably segregable non-exempt portions of the 
requested records. If a request is denied in whole, please state specifically why 
it is not reasonable to segregate portions of the record for release. 

 Please take appropriate steps to ensure that records responsive to this request 
are not deleted by the agency before the completion of processing for this 
request. If records potentially responsive to this request are likely to be located 
on systems where they are subject to potential deletion, including on a 
scheduled basis, please take steps to prevent that deletion, including, as 
appropriate, by instituting a litigation hold on those records. 

IV. Fee Waiver Request 
 
Per 5 U.S.C. § 552(a)(4)(A)(iii) and your regulations, AFL requests a waiver of all 
search and duplication fees associated with this request.  
 
First, AFL is a qualified non-commercial public education and news media requester. 
AFL is a new organization, but it has already demonstrated its commitment to the 
public disclosure of records and creation of editorial content through regular 
substantive analyses posted to its website. For example, its officials routinely appear 
on national television and use social media platforms to disseminate the information 
it has obtained about federal government activities. In this case, AFL will make your 
records and your responses publicly available for the benefit of citizens, scholars, and 
others. The public’s understanding of your policies and practices will be enhanced 

• 

• 

• 
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through AFL’s analysis and publication of the requested records. As a nonprofit 
organization, AFL does not have a commercial purpose and the release of the 
information requested is not in AFL’s financial interest.
 
Second, waiver is proper as disclosure of the requested information is “in the public 
interest because it is likely to contribute significantly to public understanding of 
operations or activities of the government.”1 Moreover, the Administration has made 
several significant and public commitments to transparency, openness, and ethics. 
The public has a significant interest in understanding the qualifications of the 
individuals selected to lead the Department and implement the Administration’s 
policies and priorities. The public also has a significant interest in ensuring that 
government decisions are not influenced by improper conflicts of interest or other 
unethical conduct.  
 
V. Production 
 
To accelerate release of responsive records, AFL welcomes production on an agreed 
rolling basis. 
 
If possible, please provide responsive records in an electronic format by email. 
Alternatively, please provide responsive records in native format or in PDF format 
on a USB drive. Please send any responsive records being transmitted by mail to 
America First Legal Foundation, 600 14th Street NW, 5th Floor, Washington, D.C. 
20005.  
 
VI.  Conclusion 
 
If you have any questions about how to construe this request for records or believe 
further discussions regarding search and processing would facilitate a more efficient 
production of records of interest to AFL, please do not hesitate to contact me at 
foia@aflegal.org. Finally, if AFL’s request for a fee waiver is not granted in full, please 
contact us immediately upon making that determination. 

Thank you,  

/s/ Reed D. Rubinstein 
Reed D. Rubinstein 
America First Legal Foundation

 
1 5 U.S.C. § 552(a)(4)(A)(iii). 
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Gmai 

Acknowledgement - FOIA Request #21-07484-F 
1 message 

VACO FOIA Service lnbox <vacofoiase@va.gov> 
To: "foia@aflegal.org" <foia@aflegal.org> 
Cc: VACO FOIA Service lnbox <vacofoiase@va.gov> 

Dear Reed Rubinstein, 

AFL FOIA <foia@aflegal.org> 

Mon, Aug 2, 2021 at 12:31 PM 

This email acknowledges receipt of your Freedom of Information Act (FOIA) request to the 
Department of Veterans Affairs (VA) dated July 15, 2021 , in which you are seeking: 

• "Requested Records: 

• A. Records sufficient to identify all employees who entered into a position at the agency as a 
Political Appointee since January 20, 2021, to the date this records request is processed, 
and the title or position of each employee (to the extent that individuals have held multiple 
positions during this time period, identify each title or position and the time period it was 
held). 

• B. Records sufficient to identify all career employees who, between January 20, 2021, and 
the date this records request is processed, have been detailed to 1) a position eligible to be 
filled by a Political Appointee, or 2) a new position through coordination or consultation with 
either the White House Liaison or Presidential Personnel Office; the title or position of each 
employee while on detail; and each employee's originating agency or component, and prior 
title. 

• C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in connection with determining the 
appropriate salary for the individual, or if that is not available, a recent resume contained within the 
agency's records. AFL has no objection to the redaction of employee's contact information, such 
as email, address, phone numbers etc.; however, prior employment, education, and descriptions of 
such experiences are not exempt and should be produced. 

2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive Order 13989 and Office of 
Government Ethics Legal Advisory 21-04, received by the individual." 
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The FOIA Service received your request on July 15, 2021, and assigned FOIA tracking number 21-
07484-F. Please refer to this number when communicating with the VA about this request. 

The records you requested, if they exist, would be maintained at the Corporate Senior Executive 
Management Office (CSEMO). Therefore, we are redirecting your request to this office for a file 
search and a direct response to you. If you wish to know the status of your request, please contact 
them directly at the following addresses: 

Department of Veterans Affairs 

Attention: Nikki Johnson 

CSEMO, (052) VACO 

810 Vermont Avenue, NW 

Washington, DC 20420 

Email: nikki.johnson@va.gov 

Phone: (202) 461-0796 

Fax: (202) 208-0557 

Questions regarding the status of your request should be directed to Ms. Johnson. 

This concludes the FOIA Service's response to your request. We appreciate your interest in the 
VA. 

Please know that due to COVID 19, there may be a delay in responding to your request. 

If you have any questions about this letter, you may contact me, James Killens Ill, at (202) 632-
7728. 

Sincerely, 

James Killens Ill 

VACO FOIA Service 
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FOIA Request 21-07484-F 
3 messages 

CSEMO SES Policy <CSEMOSESPolicy@va.gov> 
To: "foia@aflegal.org" <foia@aflegal.org> 
Cc: CSEMO SES Policy <CSEMOSESPolicy@va.gov> 

Good afternoon Reed Rubinstein, 

AFL FOIA <foia@aflegal.org> 

Tue, Nov 16, 2021 at 1 :47 PM 

This email is to acknowledge receipt of your July 15, 2021, Freedom of Information Act (FOIA) 
request to the Department of Veterans Affairs (VA) (attached) in which you are requesting : 

A. Records sufficient to identify all employees who entered into a position at the 

agency as a Political Appointee since January 20, 2021, to the date this records 

request is processed, and the title or position of each employee (to the extent 

that individuals have held multiple positions during this time period, identify each 

title or position and the time period it was held). 

B. Records sufficient to identify all career employees who, between January 20, 

2021, and the date this records request is processed, have been detailed to 1) a 

position eligible to be filled by a Political Appointee, or 2) a new position through 

coordination or consultation with either the White House Liaison or Presidential 

Personnel Office; the title or position of each employee while on detail; and 

each employee's originating agency or component, and prior title. 

C. For each individual identified in response to Requests 1 and 2 provide: 

1. The resume provided by the individual to the agency in connection with 

determining the appropriate salary for the individual, or if that is not available, a 

recent resume contained within the agency's records. AFL has no objection to 

the redaction of employee's contact information, such as email, address, 

phone numbers etc.; however, prior employment, education, and descriptions 

of such experiences are not exempt and should be produced. 
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2. Any waivers issued to the individual pursuant to 18 U.S.C. § 208(b). 

3. Any authorizations for the individual issued pursuant to 5 C.F.R. § 2635.502. 

4. Any Ethics Pledge waivers, issued pursuant to Section 3 of Executive Order 

13989 and Office of Government Ethics Legal Advisory 21-04, received by the 

individual." 

This case has been assigned FOIA Number: 21-07484-F. Please refer to these numbers when 
communicating with the VA about this request. We regret the delay in responding to your request. 
Our office, the Corporate Senior Executive Management Office (CSEMO) continues its efforts to 
eliminate the large backlog of pending FOIA requests. We recently hired an additional staff 
member to assist with FOIA Officer responsibilities and help bring our FOIA backlog down and 
hope to provide an update to you on expected response to this request in approximately 4-6 
months. Thank you for your interest in the Department of Veterans Affairs. Customer service is 
very important to us. If you have questions regarding this request, please feel free to contact us via 
email at: CSEMOSESPolicy@va.gov. 

V/R, 

Nikki Johnson 

Human Resources Specialist (Policy) 

& FOIA Officer 

U.S. Department of Veterans Affairs 

810 Vermont Avenue NW 

Washington, DC 20457 

202-461-0796 (office) 

"CSEMO, Serving those Who Serve Our Veterans" 

~ Reed D. Rubinstein Request.pdf 
· 628K 

AFL FOIA <foia@aflegal.org> 
To: CSEMO SES Policy <CSEMOSESPolicy@va.gov> 

Fri, Feb 11 , 2022 at 12:31 PM 
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Good afternoon, 

On November 16, 2021 , we last received an update on request #21-07484-F, and we have not heard back from you 
since. We request an update on this request, and are open to discussing a re-scoping of the materials requested, if that 
would assist you in processing the request more expeditiously. 

Thank you, 

America First Legal Foundation 
[Quoted text hidden] 

CSEMO SES Policy <CSEMOSESPolicy@va.gov> 
To: AFL FOIA <foia@aflegal.org>, CSEMO SES Policy <CSEMOSESPolicy@va.gov> 

Good Afternoon, 

Fri, Feb 11 , 2022 at 3:49 PM 

We apologize for the delay in responding to your request. FOIA 21-07484-F is currently number 12 in our queue. 

Your patience is appreciated. We will be in contact when we begin processing your request. 

Have A Good Weekend. 

V/R, 

)lfe~and'ria o/an(J)ross 

Awards Program Manager & FOIA Officer 

Corporate Senior Executive Management Office 

U.S. Department of Veterans Affairs 

810 Vermont Avenue NW 

Washington, DC 20457 

W: 202-461-5548 

C: 202-731-9858 

For Official Use Only. This document may contain Personal Data covered by the Privacy Act of 
197 4. Please ensure this information is protected from unauthorized access and/or disclosure. 

"CSEMO, Serving those Who Serve Our Veterans" 

CSEMO values your feedback. Tell us how we're doing, by completing our survey 

[Quoted text hidden] 
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CIVIL COVER SHEET 
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II. BASIS OF JURISDICTION
(PLACE AN x IN ONE BOX ONLY) 

III. CITIZENSHIP OF PRINCIPAL PARTIES (PLACE AN x IN ONE BOX FOR 
PLAINTIFF AND ONE BOX FOR DEFENDANT) FOR DIVERSITY CASES ONLY! 

o 1 U.S. Government
 Plaintiff

o 2 U.S. Government
 Defendant

o 3 Federal Question
 (U.S. Government Not a Party) 

o 4 Diversity
(Indicate Citizenship of

  Parties in item III) 

Citizen of this State 

Citizen of Another State 

Citizen or Subject of a  
Foreign Country 

PTF 

o 1

o 2

o 3

DFT 

o 1

o 2

o 3

Incorporated or Principal Place 
of Business in This State 

Incorporated and Principal Place 
of Business in Another State 

Foreign Nation 

PTF 

o 4

o 5

o 6

DFT 

o 4

o 5

o 6

IV. CASE ASSIGNMENT AND NATURE OF SUIT
(Place an X in one category, A-N, that best represents your Cause of Action and one in a corresponding Nature of Suit) 

o A.   Antitrust

410 Antitrust 

o B.   Personal Injury/ 
  Malpractice 

310 Airplane 

315 Airplane Product Liability 

320 Assault, Libel & Slander 

330 Federal Employers Liability 

340 Marine 

345 Marine Product Liability 

350 Motor Vehicle 

355 Motor Vehicle Product Liability 

360 Other Personal Injury 

362 Medical Malpractice 

365 Product Liability 

367 Health Care/Pharmaceutical  

       Personal Injury Product Liability  

368 Asbestos Product Liability 

o C.   Administrative Agency
  Review 

151 Medicare Act 

Social Security 

861 HIA (1395ff) 

862 Black Lung (923) 

863 DIWC/DIWW (405(g)) 

864 SSID Title XVI 

865 RSI (405(g)) 

Other Statutes 

891 Agricultural Acts 

893 Environmental Matters 

890 Other Statutory Actions (If 

  Administrative Agency is  

  Involved) 

o D.   Temporary Restraining 
  Order/Preliminary 
  Injunction 

Any nature of suit from any category 

may be selected for this category of 

case assignment.  

*(If Antitrust, then A governs)* 

o E.   General Civil (Other)      OR o F.   Pro Se General Civil
Real Property 

210 Land Condemnation 

220 Foreclosure 

230 Rent, Lease & Ejectment 

240 Torts to Land 

245 Tort Product Liability 

290 All Other Real Property 

Personal Property 

370 Other Fraud 

371 Truth in Lending 

380 Other Personal Property 

       Damage 

385 Property Damage  

  Product Liability 

Bankruptcy 

422 Appeal 27 USC 158 

423 Withdrawal 28 USC 157 

Prisoner Petitions 

535 Death Penalty 

540 Mandamus & Other 

550 Civil Rights 

555 Prison Conditions 

560 Civil Detainee – Conditions 

  of Confinement 

Property Rights 

820 Copyrights 

830 Patent 

835 Patent – Abbreviated New 

       Drug Application 

840 Trademark 

880 Defend Trade Secrets Act of   

  2016 (DTSA) 

Federal Tax Suits 

870 Taxes (US plaintiff or  

       defendant) 

871 IRS-Third Party 26 USC 

  7609 

Forfeiture/Penalty 

625 Drug Related Seizure of  

       Property 21 USC 881 

690 Other 

Other Statutes 

375 False Claims Act 

376 Qui Tam (31 USC 

3729(a)) 

400 State Reapportionment 

430 Banks & Banking 

450 Commerce/ICC Rates/etc  

460 Deportation  

462 Naturalization  

  Application 

465 Other Immigration Actions 

470 Racketeer Influenced  

       & Corrupt Organization 

480 Consumer Credit 

485 Telephone Consumer  

       Protection Act (TCP ) 

490 Cable/Satellite TV 

850 Securities/Commodities/ 

       Exchange 

896 Arbitration 

899 Administrative Procedure  

  Act/Review or Appeal of  

       Agency Decision 

950 Constitutionality of State 

  Statutes 

890 Other Statutory Actions 

  (if not administrative agency 

  review or Privacy Act) 
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o G.   Habeas Corpus/  
       2255 
 
530 Habeas Corpus – General  

510 Motion/Vacate Sentence 

463 Habeas Corpus – Alien  

       Detainee 

 

 

o H.   Employment 
Discrimination  
 

442 Civil Rights – Employment  

       (criteria: race, gender/sex,  

       national origin,  

       discrimination, disability, age,  

       religion, retaliation) 

 

*(If pro se, select this deck)* 

o I.   FOIA/Privacy Act 
 
 

895 Freedom of Information Act 

890 Other Statutory Actions  

       (if Privacy Act) 

 

 

 

*(If pro se, select this deck)* 

o J.   Student Loan 
 
 

152 Recovery of Defaulted  

       Student Loan 

       (excluding veterans) 

o K.   Labor/ERISA  
       (non-employment) 
 

710 Fair Labor Standards Act 

720 Labor/Mgmt. Relations 

740 Labor Railway Act 

751 Family and Medical  

       Leave Act 

790 Other Labor Litigation  

791 Empl. Ret. Inc. Security Act 

o L.   Other Civil Rights 
       (non-employment) 
 

441 Voting (if not Voting Rights  

       Act) 

443 Housing/Accommodations 

440 Other Civil Rights 

445 Americans w/Disabilities –  

       Employment  

446 Americans w/Disabilities –  

       Other 

448 Education  

 

o M.   Contract 
 

110 Insurance 

120 Marine 

130 Miller Act 

140 Negotiable Instrument 

150 Recovery of Overpayment      

       & Enforcement of  

       Judgment 

153 Recovery of Overpayment  

       of Veteran’s Benefits 

160 Stockholder’s Suits 

190 Other Contracts  

195 Contract Product Liability 

196 Franchise 

 

o N.   Three-Judge 
Court 
 
441 Civil Rights – Voting  

       (if Voting Rights Act)  

 

 

 

 

 

 

 

 

 

 

 

V. ORIGIN 

o 1 Original       

Proceeding 

o 2 Removed  

       from State  

       Court 

o 3 Remanded 

from Appellate 

Court 

o 4 Reinstated 

or Reopened 

o 5 Transferred 

from another 

district (specify)  

o 6 Multi-district   

Litigation 

o 7 Appeal to  

District Judge 

from Mag. 

Judge 

o 8 Multi-district 

Litigation – 

Direct File 

 

VI. CAUSE OF ACTION (CITE THE U.S. CIVIL STATUTE UNDER WHICH YOU ARE FILING AND WRITE A BRIEF STATEMENT OF CAUSE.) 

 

 

VII. REQUESTED IN 

        COMPLAINT 

 
CHECK IF THIS IS A CLASS  

ACTION UNDER F.R.C.P. 23 

 

DEMAND $  

            JURY DEMAND:  

 

Check YES only if demanded in complaint 
YES                   NO 
 

 

VIII. RELATED CASE(S) 

          IF ANY 

 
(See instruction) 

 

YES 

 

NO  

 
If yes, please complete related case form 

 

DATE:  _________________________ 

 
SIGNATURE OF ATTORNEY OF RECORD _________________________________________________________ 

 
INSTRUCTIONS FOR COMPLETING CIVIL COVER SHEET JS-44 

Authority for Civil Cover Sheet 

 

The JS-44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and services of pleadings or other papers as required 
by law, except as provided by local rules of court.  This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the 
Clerk of Court for the purpose of initiating the civil docket sheet.  Consequently, a  civil cover sheet is submitted to the Clerk of Court for each civil complaint filed.  
Listed below are tips for completing the civil cover sheet.  These tips coincide with the Roman Numerals on the cover sheet.  

 
I. COUNTY OF RESIDENCE OF FIRST LISTED PLAINTIFF/DEFENDANT (b) County of residence: Use 11001 to indicate plaintiff if resident 

of Washington, DC, 88888 if plaintiff is resident of United States but not Washington, DC, and 99999 if plaintiff is outside the United States. 
 

III. CITIZENSHIP OF PRINCIPAL PARTIES: This section is completed only if diversity of citizenship was selected as the Basis of Jurisdiction 
under Section II. 
 

IV. CASE ASSIGNMENT AND NATURE OF SUIT: The assignment of a  judge to your case will depend on the category you select that best 
represents the primary cause of action found in your complaint. You may select only one category.  You must also select one corresponding 
nature of suit found under the category of the case.  

 
VI. CAUSE OF ACTION: Cite the U.S. Civil Statute under which you are filing and write a  brief statement of the primary cause.  

 
VIII. RELATED CASE(S), IF ANY: If you indicated that there is a  related case, you must complete a related case form, which may be obtained from 

the Clerk’s Office. 
 
Because of the need for accurate and complete information, you should ensure the accuracy of the information provided prior to signing the form.  

Under 5 U.S.C. 552, Defendant is required to disclose all non-exempt records responsive to Plaintiff's FOIA request.

✘

✘
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1900 

U.S. DEPARTMENT OF VETERANS AFFAIRS, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
U.S. DEPARTMENT OF VETERANS AFFAIRS 
ATTN: OFFICE OF GENERAL COUNSEL 
810 VERMONT AVE, NW 
WASHINGTON, DC 20420 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1900 

U.S. DEPARTMENT OF VETERANS AFFAIRS, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Merrick B. Garland, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICA FIRST LEGAL FOUNDATION, 
) 
) 
) 
) 
) 
) 
) 

Plaintiff 

v. Civil Action No. 22-1900 

U.S. DEPARTMENT OF VETERANS AFFAIRS, 

Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 
Matthew M. Graves, U.S. Attorney for the District of Columbia 
U.S. Attorney's Office 
Attn: Civil Process Clerk 
601 D Street, NW 
Washington, DC 20530 

A lawsuit has been filed against you. 

FOIA Summons 

1/13 

Within 30 days after service of this summons on you (not counting the day you received it) you must 
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of 
Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, whose name and 
address are: 

Brian J. Field 
Schaerr I Jaffe LLP 
1717 K Street NW 
Suite 900 
Washington, DC 20006 

If you fail to respond, judgment by default may be entered against you for the relief demanded in the 
complaint. You also must file your answer or motion with the court. 

ANGELA D. CAESAR, CLERK OF COURT 

Date: -------
Signature of Clerk or Deputy Clerk 
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